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U.S. Customs Service 


Treasury Decisions 


(T.D. 96-45) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved March 
21, 1996, to May 7, 1996, inclusive, pursuant to Subpart C, Part 191, 
Customs Regulations. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Port Director to whom the contract was for- 
warded or approved by, and the date on which it was approved. 


Dated: May 21, 1996. 


WILLIAM G. ROSOFF, 
Director, 
International Trade Compliance Division. 


(A) Company: Abbott Laboratories 

Articles: Erythromycin ethylsuccinate, bulk 

Merchandise: Beta carbethoxypropiony] chloride 

Factories: North Chicago, IL; Barceloneta, PR 

Proposal signed: April 12, 1994 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Chicago, April 16, 1996 


(B) Company: Allied Signal, Inc. 

Articles: “Spectra” multifilament polyethylene fiber 
Merchandise: Polyethylene 

Factory: Petersburg, VA 

Proposal signed: October 27, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, March 25, 1996 
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(C) Company: Atohaas North America, Inc. 

Articles: Acrylic resins (modifiers, plex resins) 

Merchandise: Methyl methacrylate; normal primary alcohol C-18 
Factories: Bristol, PA; Louisville, KY 

Proposal signed: November 2, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, March 21, 1996 


(D) Company: AT&T Fitel 

Articles: Fiber optic cable 

Merchandise: Optical fiber; polybutylene terephthalate (PBT) plastic; 
galvanized steel wire 

Factory: Carrollton, GA 

Proposal signed: March 4, 1996 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, May 1, 1996 


(E) Company: Avocet Tungsten, Inc. 

Articles: Ammonium paratungstate 

Merchandise: Tungsten concentrates (high & low grades); sodium 
tungstate; calcium tungstate 

Factory: Bishop, CA 

Proposal signed: October 27, 1995 

Basis of claim: Appearing in 


Contract forwarded to PD of Customs: New York, March 25, 1996 


(F) Company: Ciba-Geigy Corp. 

Articles: Ritalin tablets 

Merchandise: Alpha-phenyl-2-piperidineacetic acid 
Factories: Summit, NJ; Suffern, NY; Caguas, PR 
Proposal signed: March 6, 1996 

Basis of claim: Used in 


Contract forwarded to PD of Customs: New York, April 22, 1996 


(G) Company: Cincinnati Specialties, Inc. 

Articles: Benzotriazole (COBRATEC®99 flake, 99 powder, 45-I, 40-S) 
Merchandise: Ortho-phenylenediamine flake (OPDA flake) 

Factory: Cincinnati, OH 

Proposal signed: December 9, 1995 

Basis of claim: Used in 

Contract issued by PD of Customs: New York, March 27, 1996 


Revokes: T.D. 93-10-S to cover succesorship of PMC Specialties 
Group 
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(H) Company: Citrus World, Inc. 

Articles: Concentrate for grape juice; grape juice from concentrate 
(reconstituted); bulk grape juice concentrate 

Merchandise: Grape juice concentrate 

Factory: Lake Wales, FL 

Proposal signed: August 9, 1994 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Miami, April 18, 1996 


(I) Company: Cytec Industries Inc. 

Articles: CYCAT 4040® and 4045® catalysts 

Merchandise: p-toluenesulfonic acid a/ka p-toluenesulfonate 
Factory: Wallingford, CT 

Proposal signed: January 12, 1996 

Basis of claim: Used in 


Contract forwarded to PD of Customs: New York, April 18, 1996 


(J) Company: Dow Chemical Co. 

Articles: Vinyl chloride monomer (VCM) 

Merchandise: Ethylene; ethylene dichloride (EDC) 

Factory: Freeport, TX 

Proposal signed: December 5, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, May 1, 1996 


(K) Company: Elkhart Products Corp. 

Articles: Copper fittings 

Merchandise: Copper tubing; copper alloy tubing 

Factories: Elkhart & Geneva, IN; Fayetteville, AR 

Proposal signed: November 21, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, March 25, 1996 


(L) Company: Hanes Dye and Finishing Co. 

Articles: Finished piece goods (Chancellor T-10) 
Merchandise: Greige piece goods 

Factory: Winston-Salem, NC 

Proposal signed: April 24, 1996 

Basis of claim: Used in, less valuable waste 

Contract forwarded to PD of Customs: New York, May 7, 1996 
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(M) Company: Harris Enterprises, Inc. 

Articles: Cassette liners 

Merchandise: Polyester film (polyethylene terephthalate) 

Factories: Marshfield, MO (2); (one is an agent operating under T.D. 
81-181) 

Proposal signed: June 19, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Chicago, April 5, 1996 


(N) Company: Hoechst Celanese Corp. 

Articles: Various pigments 

Merchandise: Acetoacet-o-anisidide (AAOA); acetoacet-o-toluidide 
(AAOT); 3-amino-4-methoxy benzanilide (AMBA); acetoacet-amido 
benzimido-zolone (acetolone); 5-nitro-2-amino anisole (red B base); 
acetoacet-2,5-dimethoxy anilide (naphtol AS-IRG); 3-hydroxy- 
2-N-(4-chloro-2,5-dimethoxy phenyl)-2-naphthalenecarboxamide 
(naphtol AS-LC); 3-hydroxy-2-N-(2-methoxy phenyl)-2-naphthalene- 
carboxamide (naphtol AS-OL); 3-hydroxy-2-N-(2-ethoxy phe- 
nyl)-2-naphthalene-carboxamide (naphtol AS-PH); para-amino 
benzamide (PAB); 4-amino-2,5-dimethoxy benzene sulfanilide (qui- 
none base sulfanilide—QBS) 

Factory: Coventry, RI 

Proposal signed: October 6, 1995 

Basis of claim: Used in 


Contract forwarded to PD of Customs: New York, March 21, 1996 


(O) Company: Johnson Controls, Inc. 

Articles: Injection molded plastic bottle preforms 

Merchandise: Polyethylene terephthalate resin, pellet form 

Factories: Denver, CO; New Castle, DE; Orlando, FL; Pinebrook, NJ; 
Lenexa, KS 

Proposal signed: March 1, 1996 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, March 28, 1996 


(P) Company: The Kelly-Springfield Tire Co. 

Articles: Tires 

Merchandise: Hawkax (N-cyclohexyl-2-benzothiazolesulfenamide (CBS)) 
Factories: Tyler, TX; Freeport, IL; Fayetteville, NC 

Proposal signed: December 6, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, March 28, 1996 
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(Q) Company: Orion Finishing Corp. 

Articles: Finished piece goods (Chancellor T-10) 
Merchandise: Greige piece goods 

Factory: Taylors, SC 

Proposal signed: April 18, 1996 

Basis of claim: Used in, less valuable waste 

Contract forwarded to PD of Customs: New York, May 7, 1996 


(R) Company: Orion Finishing Corp. 

Articles: Finished piece goods (Chancellor T-20) 
Merchandise: Greige piece goods 

Factory: Taylors, SC 

Proposal signed: April 18, 1996 

Basis of claim: Used in, less valuable waste 

Contract forwarded to PD of Customs: New York, May 7, 1996 


(S) Company: PBI/Gordon Corp. 

Articles: Herbicide 522 

Merchandise: 2-(2-methyl-4-chloro phenoxy) propionic acid a/k/a 
CMPFP technical acid; mecoprop; MCPP 

Factory: Kansas City, KS 

Proposal signed: February 17, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Chicago, May 1, 1996 


(T) Company: Rohm and Haas Texas Inc. 

Articles: Inhibited methyl methacrylate 

Merchandise: Acetone; methyl alcohol 

Factory: Deer Park, TX 

Proposal signed: March 27, 1996 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, May 7, 1996 
Revokes: T.D. 95-56-R 


(U) Company: Schott Bros., Inc. 

Articles: Woolen outerwear 

Merchandise: Wool fabric 

Factory: Perth Amboy, NJ 

Proposal signed: May 3, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, April 23, 1996 
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(V) Company: Security Dynamics Technologies, Inc. 

Articles: Programmed security identification cards & fobs 
Merchandise: Unprogrammed security identification cards & fobs 
Factory: Cambridge, MA 

Proposal signed: November 3, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Boston, April 18, 1996 
Revokes: T.D. 94-67-U 


(W) Company: Teledyne Industries, Inc., Teledyne Allvac Div. 
Articles: Titanium alloy mill products 

Merchandise: Cast titanium alloy ingots 

Factories: Monroe, NC (2); Richburg, SC 

Proposal signed: October 4, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Boston, April 17, 1996 


(X) Company: Tosoh SMD, Inc. 

Articles: Titanium ingots 

Merchandise: Wrought & unwrought titanium rods, ingots, bars & 
slabs 

Factory: Grove City, OH 

Proposal signed: September 25, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Chicago, March 25, 1996 


(Y) Company: UCB Chemicals Corp. 

Articles: Various crylcoat polyester resins 

Merchandise: Terephthalic acid; BETP—tripheny] ethyl phosphonium 
bromide 

Factory: North Augusta, SC 

Proposal signed: September 12, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Miami, March 22, 1996 


(Z) Company: Vista Chemical Co. 

Articles: Linear alkyl benzenes & mixes thereof 

Merchandise: Paraffins, light (C10-12); paraffins, heavy (C12-14); 
olefins (C10-12) 


Factories: Westlake, LA (Lake Charles); Baltimore, MD 

Proposal signed: November 14, 1995 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to PD of Customs: Houston, April 15, 1996 

Revokes: T.D. 93-62-Y 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 29, 1996. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STuART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF AN INFANT WALKER CUSHIONED SEAT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of an infant waker cushioned seat. Notice of the proposed 
revocation was published on April 17, 1996, in the CUSTOMS BULLETIN. 
No comments were received in response to this notice 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 12, 1996. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Tariff Classification Appeals Division (202) 482-7030. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 17, 1996, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 30, Number 16, proposing to revoke Headquarters Ruling 
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Letter (HRL) 950309, dated December 4, 1991. HRL 950309 classified 
an infant walker cushioned seat under subheading 9404.90.20, Harmo- 
nized Tariff Schedule of the United States (HTSUS), which provides, in 
pertinent part, for pillows, cushions and similar furnishings. No com- 
ments were received in response to the notice. Pursuant to section 
625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American 
Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 
2057), this notice advises interested parties that Customs is revoking 
HRL 905309 to reflect the proper classification of the merchandise 
under subheading 9401.90.50, HTSUS, as a seat part. Headquarters 
Ruling Letter (HRL) 958539 revoking HRL 950309 is set forth in the 
attachment to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions oecurring on 
or after the date of publication of this notice. 


Dated: May 28, 1996. 


MakvVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, May 28, 1996. 


CLA-2 RR: TC:MM:MMC 
Category: Classification 
Tariff No. 9401.90.50 
JOHN H. QUALEY 


ROGERS & BROWN 
PO. Box 20160 
Charleston, SC 29413-0160 


Re: Revocation of HRL 950309: Cushioned seat for infant walker, Graco Entertainer; 
HRL 089018; NYRL 815471; EN 94.01, 94.04. 


DEAR MR. QUALEY: 

This is in response to your letter, dated September 6, 1995, on behalf of Graco Children’s 
Products (Graco), requesting the tariff classification under the Harmonized Tariff Sched- 
ule of the United States (HTSUS) of two imported parts of the Grace Entertainer play sta- 
tion; a cushioned seat and a musical module. According to your letter, the balance of the 
unit will be made and assembled in the U.S. A sample of the cushioned seat was submitted 
for our examination. 

In New York Ruling Letter (NYRL) 815471 dated October 26, 1993, the Director, Cus- 
toms National Commodity Specialist Division, advised Graco that the musical module was 
classifiable under subheading 8543.80.98, HTSUS, which provides for other electrical 
machines and apparatus, having individual functions, not specified or included elsewhere 
in Chapter 85. This ruling letter will address the cushioned seat. 
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Additionally, in Headquarters Ruling Letter (HRL) 950309 dated December 4, 1991, 
Graco was advised that a cushioned seat for an infant walker was classifiable under sub- 
heading 9404.90.20, HTSUS, as other pillows, cushions and similar furnishings. After 
review of HRL 950309, we now believe that the infant walker cushioned seat is classifiable 
under subheading 9401.90.50, HTSUS, as a seat part. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2037), notice of the proposed revoca- 
tion of HRL 905309 was published on April 17, 1996, in the CUSTOMS BULLETIN, Volume 30 
Number 16. No comments were received in response to this notice. 


Facts: 


The Graco Entertainer cushioned seat is made of a 65 percent polyester and 35 percent 
cotton shell with an inner layer of polyester fiberfill. The bottom of the item has two holes 
through which a child can place his/her legs. It attaches to the frame of the Entertainer by 
means of metal grommets. 

The infant walker cushioned seat the subject of HRL 950309 is bullet-shaped and mea- 
sures approximately 40 centimeters in height and 43 centimeters in width. It’s outer layer 
is a woven polyester fabric with an inner layer of foam padding. The bottom has two holes 
through which a child’s legs can protrude. The front and side rims have metal grommets 
which will be used to attach the seat to the walker frame. The rear rim has extra padding, to 
supply additional back and head support. Behind this additional paddingisa flap with addi- 
tional grommets. These grommets are used to attach this article to its frame. 


Issue: 

Are the Graco Entertainer cushioned seat and infant walker cushioned seat classifiable 
as seats under heading 9401 or as a cushions under heading 9404? 
Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 


tion shall be determined according to the terms of the headings and any relative section or 
chapter notes * * *.” The subheadings under consideration are as follows: 
9401.90.50 Seats (other than those of heading 9402), whether or not convertible 
into beds, and parts thereof: Parts: Other: Other. 
9404.90.20 Mattresssupports; articles of bedding and similar furnishing (for exam- 
ple, mattresses, quilts, eider downs, cushions, pouffes and pillows) 
fitted with springs or stuffed or internally fitted with 3 material or of 


cellular rubber or plastics, whether or not covered: 
cushions and similar furnishings: other. 
Note 3(b) to Chapter 94, HTSUS, states that goods described in heading 9404, entered sep- 
arately, are not to be classified in headings 9401, 9402 or 9403 as parts of goods. Therefore, 
we must determine whether the subject articles are “cushions” of heading 9404, which 
would disqualify them from classification under heading 9401, or whether they are “seats” 
or parts of “seats” of heading 9401. 

In an effort to determine if the subject articles are considered “cushions” or “seats” for 
tariff purposes, the Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) may be consulted. The ENS, although not dispositive nor legally binding, pro- 
vide acommentary on the scope of each heading of the HTSUS and are generally indicative 
of the proper interpretation of these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128, 
(August 23, 1989). EN Gen 94, p. 1574-75, states, in pertinent part, that: 


* * * Headings 94.01 to 94.03 cover articles of furniture of any material (wood, osier, 
bamboo, cane, plastics, base metals, glass, leather, stone, ceramics, etc.) Such furni- 
ture remains in these headings whether or not stuffed or covered * * * 
** * PARTS 
This Chapter only covers parts, whether or not in the rough, of the goods of headings 
94.01 to 94.03 and 94.05, when identifiable by their shape or other specific features as 
parts designed solely or principally for an article of those headings. They are classified 
in this Chapter when not more specifically covered elsewhere * * *. 
According to the general ENs, a seat remains classifiable as a piece of furniture even if it is 
stuffed or covered. Additionally, if a seat is one part of a larger piece of furniture it remains 


ther: Pillows, 
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classifiable as furniture under a parts provision. EN 94.01, p. 1575-76, states in pertinent 
part, that: 


* * * this heading covers all seats * * * for example: Lounge chairs, arm-chairs, folding 
chairs, deck chairs, infants’ high chairs and children’s seats designed to be hungon the 
back of other seats (including vehicle seats), grandfather chairs, benches, couches 
(including those with electrical heating), settees, sofas, ottomans and the like, stools 
(such as piano stools, draughtsmen’s stools, typists’ stools, and dual purpose stool- 
steps). 
PARTS 
The heading also covers identifiable parts of chairs or other seats, such as backs, bot- 
toms and armrests (whether or not upholstered with straw or cane, stuffed or sprung), 
and spiral springs assembled for seat upholstery. 
Separately presented cushions and mattresses, sprung, stuffed or internally fitted 
with any material or of cellular rubber or plastics whether or not covered, are excluded 
(heading 94.04) even if they are clearly specialized as parts of upholstered seats (e.g., 
settees, couches, sofas). When these articles are combined with other parts of seats, 
however, they remain classified in this heading. They also remain in this heading when 
presented with the seats of which they form part. 

EN 94.04, p. 1579-80, states, in pertinent part, that: 

This heading covers: 


(A) XXX 
(B) Articles of bedding and similar furnishing which are sprung or stuffed or inter- 
nally fitted with any material (cotton, wool, horsehair, down, synthetic fibres, etc.), or 
are of cellular rubber or plastics (whether or not covered with woven fabric, plastics, 
etc.). For example: 
(1) XXX 
(2) Quilts and bedspreads (including counterpanes, and also quilts for baby-car- 
riages), eiderdowns and duvets (whether of down or any other filling), mattress- 
protectors (a kind of thin mattress placed between the mattress itself and the 
mattress support), bolsters, pillows, cushions, pouffes, etc. * * * 
See the Explanatory Note to heading 94.01 concerning cushions or mattresses having 
the character of parts of seats. 


In HRL 950309, we stated that the cushioned seat for the infant walker was essentially 
similar to the infant car seat cushion/cover ruled on in HRL 089018 dated August 9, 1991. 
Upon review of the infant car seat cushion/cover and cushioned seat for an infant walker, 
we have come to the conclusion that they are in fact different in form and function. 

The car seat cover of HRL 089018 is shaped to function as a seat covering. The cushion is 
attached to a car seat by pulling the harness straps and buckle through pre-existing slits in 
the cushion, threading loops attached to the cushion through openings in the plastic seat 
and refastening them onto tabs, fitting the cushion over the sides of the seat and over the 
bottom front lip of the seat, securing the cushion to the seat by plastic side clips and a three- 
pronged plastic clip at the bottom and wrapping the elasticized top of the cushion around 
the top back lip of the seat. It does not function independently as the child’s car seat. 

The cushioned seat portion of the infant walker is bucket shaped and has two holes at the 
bottom through which a child’s leg will protrude. The front and side rims have metal grom- 
mets which will be used to attach the seat to a frame. The cushioned seat for the infant 
walker actually creates the seat where the child will sit to use the walker. 

Although the Entertainer and infant walker cushioned seats are stuffed or fitted and 
provide cushioning for a child, we believe their condition is advanced beyond that of a cush- 
ion. The articles are structurally necessary parts of both the Entertainer and infant 
walker. The cushioned seat creates the place in both the Entertainer and infant walker, 
where the child will sit. As such, the cushioned seat is an identifiable furniture part. 

We recognize that the exemplars of EN 94.01 exclude from the heading specialized parts 
(such as cushions) of otherwise structurally complete seats. However, unlike an uphol- 
stered seat which may be used without its cushion, the Graco Entertainer and walker can- 
not be used without the subject cushioned seats. 


Holding: 


The subject cushioned seats for the Grace Entertainer and infant walker are classifiable 
under subheading 9401.90.50, HTSUS, which provides for, seats (other than those of head- 
ing 9402), whether or not convertible into beds, and parts thereof: parts: other: other. The 
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applicable rate of duty is 2.4 percent ad valor: :. No textile category is currently assigned 
to merchandise classified under this subheading. HRL 950309 is revoked. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF FOOTWEAR 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is modifying a ruling pertaining to the tariff 
classification of certain footwear. Notice of the proposed modification 
was published April 17, 1996, in the CusToMs BULLETIN, Volume 30, 
Number 16. 


EFFECTIVE DATE: This decision is effective for merchandise entered 
or withdrawn from warehouse for consumption on or after August 12, 
1996. 


FOR FURTHER INFORMATION CONTACT: Cathy Braxton, Textile 
Branch (202) 482-7048. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 17, 1996, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 30, Number 16, proposing to modify PD 815510, dated 
October 20, 1995. No comments were received from interested parties. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), This notice advises interested 
parties that Customs is modifying PD 815510 to reflect proper classifi- 
cation of Style 81110-1, a men’s slipper, in subheading 6403.59.15, of 
the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), which provides for footwear with outer soles and uppers of 
leather; turn or turned footwear. HRL 958696, modifying PD 815510 is 
set forth in the Attachment. 
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Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 28, 1996. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, May 28, 1996. 


CLA-2 RR:TC:TE 958696 CAB 
Category: Classification 


Tariff No. 6403.59.15 
Ms. REBECCA CHEUNG 


Macy PropucT DEVELOPMENT 

Eleven Penn Plaza 

New York, NY 10001 

Re: Modification of PD 815510, dated October 20, 1995; Heading 6403. 
DEAR MS CHEUNG: 

This isin response to your inquiry of October 26, 1995, requesting reconsideration of PD 
815510, dated October 20, 1995, for amen’s slipper under the Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA). A sample was provided for examination. Pur- 
suant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 
623 of Title VI (Customs Modernization), of the North American Free Trade Agreement 
Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 


posed modification of PD 815510 was published on April 17, 1996, in the CUSTOMS BULLE- 
TIN, Volume 30, Number 16. 


Facts: 


The submitted sample, Style No. 81110-1 is a men’s slipper which contains a closed toe 
and heel with a leather upper and sole. The sole is attached to the upper by means of turned 
construction The parts are sewn together inside out and then turned right side out after 
construction. The Port of New Orleans Customs classified Style No. 81110-1 in subhead- 
ing 6403.59.60, HTSUSA, which provides for other footwear with outer soles of leather; 
other. The importer contends that the upper part of the footwear is attached by turned 
construction and is properly classifiable in subheading 6403.59.15, HTSUSA, which pro- 
vides for footwear with outer soles and uppers of leather; turn or turned footwear. 


Issue: 

What is the proper tariff classification for the subject merchandise? 
Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 


terms of the headings and any relative section or chapter notes. Merchandise that cannot 


be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 


Heading 6403, HTSUSA, is the provision for footwear with outer soles of rubber, plastics, 
leather or composition leather and uppers of leather. It is clear that the subject merchan- 
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dise contains a leather upper and sole. In PD 815510 the subject merchandise was classified 
in subheading 6403.59.60. HTSUSA, which provides for other footwear with outer soles of 
leather. The importer claims that the lower and upper part of the footwear is attached by 
turned construction and is therefore, classifiable in the subheading that provides for 
turned construction within Heading 6403, HTSUSA. Customs defined “tamed construc- 
tion” in T.D. 93-88, Vol. 27, CUSTOMS BULLETIN No. 46, in the following manner: 


In “turned” construction, the upper is stitched to the leather sole wrong side out 
before the shoe is turned right side out by hand. At that time, an “insole” may be cem- 
ented into the shoe, no significant stitching i is done. If the “insole” is removed, you 
should be able to reverse the process and turn the shoe wrong side out again by hand. If 
the leather plug, approximately 3 inches long and 2 inches wide that covers the top of 
the front of the foot has edges that are turned up to be sewn to the side of the front of 
the shoe, the shoe is not “turned”. 


After careful examination by Headquarters, it is apparent that the sole of the subject mer- 
chandise is attached to the upper by means of turned construction. The parts are sewn 
together inside out and then turned right side out after construction. Therefore, Style No. 
81110-1 is classifiable in subheading 6403.59.15, HTSUSA, which specifically provides for 
footwear with outer soles and uppers of leather having a turned construction. 

Holding: 

Based on the foregoing, Style No. 81110-1 is classifiable in subheading 6403.59.15, 
HTSUSA, which provides for footwear with outer soles and uppers of leather; turn or 
turned footwear. The applicable rate of duty is 2.5 percent ad valorem. 

PD 815510 is hereby modified. 

In accordance with section 625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to sec- 
tion 625(c)(1) does not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 117.10(c)(1)). 

JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF MEN’S KNIT PANTS AND 
SHORTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of certain men’s knit pants and shorts. Comments are invited 
on the correctness of the proposed ruling. 


DATE: Comments must be received on or before July 12, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
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Attention: Commercial Rulings Division, 1301 Constitution Avenue. 
N.W, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Tariff Classification Appeals Division, Office of 
Regulations and Rulings, located at Franklin Court, 1099 14th St., 
N.W.,, Suite 4000, Washington D.C. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Classification Branch, (202) 482-7058. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1). Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of certain men’s knit pants and shorts. 

In New York ruling letter (NY) 817100, dated December 29, 1995, cer- 
tain men’s knit pants and shorts were classified respectively in sub- 
heading 6103.42,1010, HTSUSA, as men’s trousers, and subheading 
6103.41.1050, HTSUSA, as men’s shorts. This ruling letter is set forth 
in “Attachment A”. This office has reviewed the decision in NY 817100 
and it is our opinion that the outcome in NY 817100 is in error. 

At issue in this proposed revocation is whether the subject merchan- 
dise, i.e., the men’s knit pants and shorts are more specifically provided 
for in heading 6107, HTSUSA, as men’s sleepwear. 

Customs intends to revoke NY 817100 to reflect proper classification 
of the men’s knit pants and shorts in heading 6107, HTSUSA, in the 
appropriate subheading for men’s sleepwear, of cotton. Before taking 
this action, consideration will be given to any written comments timely 
received. Proposed Headquarters Ruling Letter (HQ) 958840 is set 
forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: May 24, 1996. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CuSTOMS SERVICE, 
New York, NY, December 29, 1995. 


CLA-2-61:RR:NC:WA:N5:356 817100 
Category: Classification 


Tariff No. 6103.42.1020 and 6103.42.1050 
Ms. ARLENE ARSZULOWICZ 


Ross & HARDIES 

Park Avenue Tower 

65 East 55th street 

New York, NY 10022-3219 


Re: The tariff classification of men’s knit garments from Thailand. 


DEAR MS. ARSZULOWICZ: 

In your letter dated November 28, 1995, you requested a tariff classification ruling on 
behalf of ISACO International. 

The first submitted garment is a pair of men’s pants constructed from 100 percent cot- 
ton, finely knit jersey fabric. The garment features an exposed elastic waistband; and elas- 
ticized cuffs. You state that the imported garments will contain a jacquard waistband with 
the words “Natural Issue”. 

The second submitted sample is a pair of men’s boxer style shorts constructed from 100 
percent cotton, finely knit jersey fabric. The garment features an exposed elastic waist- 
band; aone button fly front opening; and hemmed leg openings. You state that the imported 
garments will contain a jacquard waistband wit the words “Natural Issue”. 

As requested, your samples will be returned. 

The applicable subheading for the pants will be 6103.42.1020, Harmonized Tariff Sched- 
ule of the United States (HTS), which provides for: men’s or boy’s* * * trousers, knitted or 
crocheted; of cotton: trousers: men’s. The duty rate is 17 percent ad valorem. As of January 
1, 1996, the duty rate will be 16.9 percent ad valorem. 

The applicable subheading for the shorts will be 6103.42.1050, Harmonized Tariff 
Schedule of the United States (HTS), which provides for men’s or boy’s * * * shorts (other 
than swimwear), knitted or crocheted: of cotton: shorts: men’s. The duty rate is 17 percent 
ad valorem. As of January 1, 1996, the duty rate will be 16.9 percent ad valorem. 

The pants and the shorts fall within textile category designation 347. Based upon 
international textile trade agreements, products of Thailand are subject to visa require- 
ments and quota restraints. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

Acopy of this ruling letter or the control number indicated above should be provided with 
the entry documents filed at the time this merchandise is imported. If you have any ques- 
tions regarding this ruling, contact National Import Specialist Mary Ryan at 
212-466-5677. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY. 


CLA-2 RR:TC:TE 958840 jb 
Category: Classification 


Tariff No. 6107.91.0030 
STEVEN P. KERSNER, ESQ. 


ARLENE ARSZULOWICZ 
Ross & HARDIES 

Park Avenue Tower 

65 East 55th Street 

New York, NY 10022-3219 


Re: Revocation of NY 817100; classification of men’s cotton knit garments; cut and styling 
of multipurpose garments; documentation and advertising supportive of classifica- 
tion as sleepwear; heading 6107, HTSUSA. 


DEAR MR. KERSNER AND MS. ARSZULOWICZ: 

This is in reply to your letter, dated January 22, 1996, on behalf of your client, ISACO 
International, requesting a reconsideration of New York ruling letter (NY) 817100, dated 
December 29, 1995, regarding the classification of certain men’s cotton knit garments. 
Samples were submitted to this office for examination. 


Facts: 


The merchandise at issue consists of two styles of 100 percent cotton finely knit men’s 
garments to be imported from Thailand. You state that both garments are made of soft 
lightweight 100 percent cotton, 40/1 jersey, 100 grams/meter”. The garmentsareeither ina 
solid color or an all over print. The prospective imports will additionally feature ajacquard 
waistband with the words “Natural Issue”. 

The first style (no style number indicated), referred to as a “sleep/lounge pant”, is a 
loose-fitting pant with elasticized leg openings and an exposed elasticized waist. 

The second style (no style number indicated), referred to as a “sleep/lounge short”, is a 
loose fitting-short with an exposed elasticized waist and a one button fly front opening 
which does not break the waistband, and hemmed leg openings. 

In NY 817100 the subject merchandise was classified respectively in subheading 
6103.42.1010, HTSUSA, as men’s trousers, and subheading 6103.41.1050, HTSUSA, as 
men’sshorts. You believe this classification is in error and that themerchandise is properly 
classified as men’s sleepwear in subheading 6107.91.0030, HTSUSA. 

It should be noted that two sets of samples were submitted. One set of samples featured 
side seam pockets on both the shorts and the pants. As me merchandise with the pockets 
did not correspond to the actual description of the merchandise detailed in your submission 
or with the merchandise described in NY 817100, that set of samples will be disregarded. 


Issue: 


Whether the subject garments are classifiable as men’s knit sleepwear of heading 6107, 
HTSUSA or as men’s multipurpose garments in heading 6103, HTSUSA? 


Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of interpretation (GRI). GRI 1 provides 
that classification shall be determined according to the terms of the headings and any rela- 
tive section or chapter notes. Where goods cannot be classified solely on the basis of GRI'1, 
the remaining GRI will be applied, in the order of appearance. 

Heading 6107, HTSUSA, provides for, among other things, men’s knitted or crocheted 
nightshirts, pajamas and similar articles. In determining the classification of garments 
submitted to.be sleepwear, Customs considers the factors discussed in two decisions of the 
Court of International Trade. In Mast Industries, Inc. v. United States, 9 CIT 549, 552 
(1985), aff'd 786 F.2d 1144 (CAFC, April 1, 1986), the Court of International Trade dealt 
with the classification of a garment claimed to be sleepwear. The court cited several lexico- 
graphic sources, among them Webster’s Third New International Dictionary which 
defined “nightclothes” as “garments to be worn to bed”. In Mast, the court determined that 
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the garment at issue therein was designed, manufactured, and used as nightwear and 
therefore was classifiable as nightwear. Similarly, in St. Eve International, Inc. v. United 

States, 11 CIT 224 (1987), the court ruled the garments at issue therein were manufac- 
tured, marketed and advertised as nightwear and were chiefly used as nightwear. 

The Guidelines for the Reporting of Imported Products in Various Textile and Apparel 
Categories, CIE 13/88 (1988), (hereinafter Guidelines), state that the term nightwear is 
interpreted as meaning “sleepwear” so that certain garments worn in bed in the daytime 
are included. The Guidelines further indicate that besides pajamas, other nightwear 
includes various articles worn for sleeping. Classification of garments as sleepwear is based 
upon use. In this regard, Additional U.S. Rule of Interpretation 1(a) provides that in the 
absence of context to the contrary, a tariff classification controlled by use, other than actual 
use, is to be determined by the principal use in the United States at, or immediately prior to 
the date of importation of goods of the same class or kind of merchandise. 

In classification, the most persuasive evidence is the garment itself. The court in Mast 
citing United States v. Bruce Duncan Co., 50 CCPA 43, 46 C.A.D. 817 (1963), pointed out 
that “the merchandise itself may be strong evidence of use.” In regard to the specific mer- 
chandise submitted. it is the opinion of this office that the pants and the shorts are “border- 
line” garments, that is, they have features which could be attributed both to outerwear or 
sleepwear. For example, while the garments at issue are constructed from lightweight 
jersey knit fabric, the fabric is not so sheer that the contours of the body would be immod- 
estly revealed should these garments be worn around the home. Additionally physical char- 
acteristics such as the absence of a fly and the presence of tunnel elastic leg bottoms on the 
pants, and the secure one button closure and hemmed leg openings on the shorts, suggest 
that the garments might be used as multipurpose garments. 

In St. Eve International, Inc. v. United States, the court considered testimony that the 
garments were “designed, manufactured and advertised” by plaintiff as sleepwear. You 
state that the subject garments will be marketed as men’s sleepwear and sold in the men’s 
sleepwear department of stores. As such, you believe that the garments at issue are 
designed, ordered and will be promoted as nightwear, thereby meeting the parameters 
noted by the court. Despite ambiguities in the styling features of the garments, the docu- 
mentation submitted by you with respect to these garments clearly substantiates your 
claim that these garments will be advertised and sold as sleepwear garments. Among the 
documentation received by this office were purchase orders, contracts, and letters from 
buyers confirm that the subject pants and shorts are being purchased by their department 
stores as men’s sleepwear for display in the sleepwear department. The three advertising 
shots submitted for the pants were equally convincing. In the first ad a man is shown, from 
the torso down, sleeping on a bed with the caption reading, “Introducing SleepPants. Bed 
time will never be the same. Slip into SleepPants and slip into comfort. 100% cotton Sleep- 
Pants. They can’t be topped.” A second ad shows three smaller but similar pictures, with 
the caption reading, “Sleeping beauties. Introducing SleepPants. They’re perfect for the 
way aman likes tosleep. And they even look great when your eyes are open.” Inthe last ada 
man is shown, from the torso down, sleeping on a bed with a book and television remote 

‘control by his sides, with the caption reading, “Introducing SleepPants. The bottoms that 
can’t be topped. Super comfortable, 100 percent cotton SleepPants. Bed time will never be 
the same.” 

As such, in the case of this specific merchandise, when considering the garments them- 
selves and the information submitted with regard to how this merchandise will be mar- 
keted and sold, it is the belief of this office that classification as sleepwear is proper. 
Holding: 

' The submitted men’s cotton knit pants and shorts are property classified in subheading 
6107.91.0030, HTSUSA, which provides for men’s or boys’ underpants, briefs, nightshirts, 
pajamas, bathrobes, dressing gowns and similar articles, knitted or crocheted: other: of 
‘cotton; sleepwear. The applicable rate of duty is 9.2 percent ad valorem and the quota cate- 
gory is 351. 

‘The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that your client check, close to the time of shipment, the Status on Current Import 

‘Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 

' updated weekly and is available for inspection at the local Customs office. 
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Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, your client should contact the 
local Customs office prior to importation of this merchandise to determine the current sta- 
tus of any import restraints or requirements. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





PROPOSED MODIFICATION OF CUSTOM RULING LETTER 
RELATING TO SAME CONDITION OF CERTAIN WELDED 
STEEL COIL EXPORTS TO CANADA FOR PURPOSES OF 
DRAWBACK, TEMPORARY IMPORTATION UNDER BOND, 
AND FOREIGN TRADE ZONE TREATMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter on treatment 
for drawback, temporary importation bond, and foreign trade zone 
purposes of exports to Canada of certain welded steel coil. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057, 2186), this notice advises inter- 
ested parties that Customs intends to modify a ruling letter that certain 
welded steel coils are not in the same condition as imported steel coils 
not so welded, for purposes of the limitation on drawback, temporary 
importation under bond, and foreign trade zones for exportations to 
Canada or Mexico, under 19 U.S.C. 3333(a)(2)(A) and 19 CFR 
181.45(b)(1). 


DATE: Comments must be received on or before July 12, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings: 
International Trade Compliance Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Office of Regulations and Rulings, located at 
Franklin Court, 1099 14th Street, N.W., Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Paul G. Hegland, Entry 
and Carrier Rulings Branch, Office of Regulations and Rulings (202) 


482-7040. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement (NAFTA) Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057, 2186), this notice 
advises interested parties that Customs intends to modify ruling letter 
HQ 225368, dated February 1, 1995. Ruling letter HQ 225368 held, 
among other things, that certain welded steel coils were not in the 
“same condition” as imported steel coils (which had not been so 
welded). The effect of so holding was that exportation of the welded steel 
coils would be subject to the limitation on drawback and other duty-de- 
ferral provisions (temporary importation under bond (TIB) and For- 
eign Trade Zone (FTZ)) under section 203, NAFTA Implementation 
Act (107 Stat. 2086; 19 U.S.C. 3333). Ruling letter HQ 225368 is set 
forth in Attachment A to this document. 

Customs position on the issues considered in ruling letter HQ 225368 
other than the same condition of the welded steel coils and imported 
steel coils (not so welded) remains the same. That is, it is still Customs 
position that the slitting of the imported steel coils considered in ruling 
HQ 225368 qualify for same condition drawback and the other duty-de- 
ferral provisions, as held in ruling 225368. Customs position regarding 
antidumping duties and countervailing duties and manipulation in a 
Class 8 bonded warehouse also remain unchanged. 

However, Customs is reconsidering its position that the welding 
operation described in ruling letter HQ 225368 results in the welded 
steel coils failing to be in the same condition as imported steel coils (not 
so welded). Customs proposes to modify ruling letter HQ 225368 to 
reflect that such welded steel coils are in the same condition, for pur- 
poses of 19 U.S.C. 3333(a)(2) and 19 CFR 181.45(b), as imported steel 
coils which are not so welded. This proposed position is limited to weld- 
ing operations such as that described in ruling letter HQ 225368, and 
will not hold the imported merchandise may be subjected to any or all 
welding operations and still be in the same condition as when imported, 
for purposes of 19 U.S.C. 3333(a)(2) and 19 CFR 181.45(b). Whether a 
welding operation performed on imported merchandise results in the 
merchandise no longer being in the same condition, for purposes of 19 
U.S.C. 3333(a)(2) and 19 CFR 181.45(b), will be determined on a case- 
by-case basis. 

Before taking this action, consideration will be given to any written 
.comments timely received. Proposed ruling letter HQ 226152, which 
would modify ruling letter HQ 225368, is set forth in Attachment B to 
this document. 


Dated: May 24, 1996. 


WILLIAM G. ROSOFF, 
Director, 
International Trade Compliance Division. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE 
Washington, DC, February 1, 1995. 


DRA-4-/CON-9-04/WAR-3-01/ 
FOR-2-03-CO:R:C:E 225368 CB 


Category: Drawback 
KENNETH G. WEIGEL, Esq. 


CAROL A RAFFERTY, ESQ. 
KIRKLAND & ELLIS 

655 15th Street, N.W. 
Washington, DC 20005 


Re: Pinnacle Steel Processing, Inc.; 19 U.S.C. § 1313(j)(3); Article 303:6(b) of NAFTA; 
temporary importation under bond; foreign trade zones. 


DEAR SIR/MADAM: 


Thisis in reply to your letter of April 18, 1994, requestinga ruling on behalf of your above 
referenced client. 


Facts: 


Pinnacle Steel processing, Inc. (“PSP”) processes domestic and imported flat-rolled 
alloy steel in master coils that are uncoiled, slitted and then recoiled. The imported steel 
will be used in cores for electrical transformers. Prior to its arrival at PSP’s facilities, the 
steel (both imported and domestic) will already be dedicated to this specific end use. PSP 
will uncoil the steel, slit the master coil sheet with a slitting blade to various widths as 
ordered by PSP’s customers, recoil the steel and export the narrower coils to third coun- 
tries. You have stated that once PSP’s customers receive the steel in coil, they will cut the 
steel in coil into various lengths and use it to manufacture articles. 

PSP will process various types and thickness of steel. In slitting the steel, PSP will 
remove the edges and the top and bottom ends of the steel which will result in waste, esti- 
mated at approximately 5 percent of the weight of the coil. The steel in coil will be held in 
inventory by PSP until there is an order for that particular width. Then, depending on the 
order, all or part of acoil will be slit. PSP will either retain the remainder of the coil, ifthere 
is sufficient product remaining to use to satisfy future orders, or if the width remaining is 
insufficient for this purpose, dispose of the remaining steel. In a subsequent submission 
dated January 10, 1995, you informed this office that on certain occasions PSP will weld 
together steel from two coils to obtain a larger coil as requested by the customer. You have 
also asked for a ruling on this operation. 

In your ruling request you have asked that the same set of facts be applied to drawback 
temporary importations under bond, bonded warehouses, and foreign trade zones. 
Issues: 

1. Whether the slitting and/or welding of the steel coils qualify for same condition draw- 
back under NAFTA. 

2. Are antidumping duties subject to drawback on all exports, or on exports to Canada 
and Mexico? 

3. Whether the NAFTA duty deferral rules apply for exportations to Canada and Mexico. 
If not, is direct identification of the steel coils required? 

4. Whether the subject proposed operations constitute a manipulation for 19 U.S.C. 
§ 1562 purposes. 

5. Whether the subject proposed operations can be carried out in a foreign trade zone 
without the payment of duty on exported products. 


Law and Analysis: 
Issue #1: 


It is your position that slitting to width operations similar to those undertaken by PSP 
do not qualify for manufacturing drawback. You cite HQ 082330 in support of your posi- 
tion. For clarification purposes, please note that HQ 082330 did not hold that slittIng steel 
coils was not considered a manufacture or production. HQ 082330 ruled on the classifica- 
tion of stainless steel sheets In the “law and analysis” section it was noted that there was 
insufficient information to issue a ruling regarding drawback. 
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Regarding exportations to Canada and Mexico, section 203 of the North American Free 
Trade Agreement (NAFTA) Implementation Act (Public Law 103-182; 107 Stat. 2057, 
2086; 19 U.S.C. § 3333), provides for the treatment of goods subject to NAFTA drawback. 
Under section 203(a), such goods do not include, among other things— 


(2) A good exported to a NAFTA country in the same condition as when imported 
into the United States. For purposes of this paragraph— 
(A) processes such as testing, cleaning, repacking, or inspecting a good, or pre- 
serving it in its same condition, shall not be considered to change the condition of 
the good, and * * *. 


The Customs Regulations issued under the authority of the NAFTA Implementation Act 
(see above) specifically provide for the availability of drawback on the exportation of mer- 
chandise to a NAFTA country. Under 19 CFR 181.45(b), a good imported into the United 
States and subsequently exported to Canada or Mexico in the same condition is eligible for 
drawback under 19 U.S.C. § 1313(j)(1) without regard to the limitation on drawback pro- 
vided for in 19 CFR 181.44 (i.e., that such drawback may be granted only on the lesser of the 
total duties paid or owed on the importation into the United States or the total amount of 
duties paid on the exported good on its subsequent importation into Canada or Mexico). 
Section 181.45(b) also provides that a good in the “same condition”, for purposes of that 
section, includes a good which has been subjected to certain listed operations, provided that 
no such operation materially alters the characteristics of the good. Thus, the critical ques- 
tion is whether the operation materially alters the characteristics of the goods. The 
described slitting process changes only the width of the coil. No other characteristic is 
changed. We agree that PSP’s slitting does not materially alter the characteristics of the 
good. Therefore, the steel in coil exported by PSP qualifies for same condition drawback 
under section 203(a)(2) of the NAFTA Implementation Act. 

With respect to the coils that are welded together, section 181.45(b) provides that a good 
in the “same condition” includes a good which has been subjected to “any of the following 
operations provided that no such operation materially alters the characteristics of the good 
* * * "19 CFR § 181.45(b)(1) (emphasis added). Thus, the operations listed in the regula- 
tion are specifically enumerated. Welding is not one of the operations set forth in the regu- 
lation. Therefore, the coils that are welded together are no longer in the same condition and 
are ineligible for same condition NAFTA drawback. 

Regarding exportations to non-NAFTA countries, the applicable law is found in section 
632, title VI— Customs Modernization, of the NAFTA Implementation Act. Title VI of that 
Act amended 19 U.S.C. § 1313(j). Section 692 of the Act provides that Title VI provisions 
take effect on the date of enactment. 

Section 632 of the new act changes same condition direct identification drawback by pro- 
viding that imported merchandise for which duty was paid and is, before the close of the 
3-year period beginning on the date of importation, exported or destroyed under Customs 
supervision and is not used within the United States before such exportation or destruc- 
tion is eligible for “unused merchandise drawback.” The law no longer requires that the 
merchandise be in the same condition as when imported. 

A definition of the term “unused merchandise” was not provided in the language of the 
new act. However, in C.S.D. 81-222 and C.S.D. 82-135 it was found that an article is used 
when it is employed for the purposes for which it was manufactured or intended. An article 
is also “used” when it is used in the manufacture or production of another article. See 
C.S.D. 81-179. The performance of certain operations or combination of operations (such 
as testing, cleaning, and inspecting) on the imported item, not amounting toa manufacture 
or production, is not treated as a use of the merchandise. Rather, the law now provides That 
“(t]he performing of any operation or combination of operations (including, but not limited 
to, testing, cleaning, repacking, inspecting, sorting, refurbishing, freezing, blending, 
repairing, reworking, cutting, slitting, adjusting, replacing components, relabelling, disas- 
sembling, and unpacking), not amounting to manufacture or production for drawback pur- 
poses * * * shall not be treated as a use of that merchandise for purposes of * * * “applying 
unused merchandise drawback.” See 19 U.S.C. § 1313(j). 

Weldingis not specifically listed as one of the permitted exemplars within section 1313(j). 
However, welding does appear to be ejusdem generis (i.e., of the same kind, class or nature) 
to reworking. The word “rework” is defined as “to process for further use.” Webster’s 
Third New International Dictionary, 1910 (1968). The welding operation allows the coils to 
be further used in the transformers. 
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On the basis of the foregoing, the steel coils under consideration, which are stated to be 
in the same condition upon exportation as they were when imported and which are stated 
to be unused at the time of exportation, would be eligible for drawback under 19 U.S.C. 
§ 1313(j)(1) upon their exportation. The slitting or welding operation performed on the 
steel coils is permissible under the law. 


Issue #2: 


You have asked whether Customs will allow drawback of antidumping duties on all 
exports, or on exports to Canada or Mexico, assuming that the NAFTA drawback rules of 
article 303 do not apply. The answer is no. Pursuant to 19 U.S.C. § 1677h, countervailing 
and antidumping duties are not treated as regular customs duties and, therefore, are not 
subject to drawback. Additionally, section 203(e) of the NAFTA Implementation Act imple- 
ments Article 303 of the NAFTA to prevent refunds of ADD duties. 


Issue #3: 
Subheading 9813.00.05, HTSUS, provides for the temporary duty-free entry of: 


Articles to be repaired, altered or processed (including processes which result in 
articles manufactured or produced in the United States). 


Pursuant to U.S. Note 1(a) of subchapter XIII of Chapter 98, HTSUS, which contains 
subheading 9813.00.05: 


The articles described in the provisions of this subchapter, when not imported for sale 
or for sale on approval, may be admitted into the United States without the payment of 
duty, under bond for their exportation within 1 year from the date of importation, 
which period, in the discretion of the Secretary of the Treasury, may be extended, upon 
application, for one or more further periods which, when added to the initial 1 year, 
shall not exceed a total of 3 years * * *. 


U.S. Note 1(c) to Subchapter XIII of Chapter 98, HTSUS, was amended by Presidential 
Proclamation 6641, December 15, 1993 (published in the Federal Register on December 20, 
1993 (58 ER. 66867, 67087)). That U.S. Note 1(c) made as follows: 


For [oan of this subchapter, an article imported into the United States under 
i 


heading 9813.00.05 that is withdrawn for exportation to the territory of Canada or of 
Mexico shall be assessed a duty in an amount that does not exceed the lesser of 1) the 
total amount of customs duties owed under the tariff schedule, or 2) the total amount 
of Customs duties paid or payable to Canada or to Mexico on the exported article, 
unless such article is covered by section 203(a)(1) through 203(a)(8), inclu- 
sive, of the NAFTA Implementation Act. The amount of duties or refunds calculated 
on such articles pursuant to this note shall be adjusted to take into account any subse- 
quent claim for preferential tariff treatment made to another NAFTA country. This 
note shall apply to shipments to Canada on or after January 1, 1996, and to Mexico on 
or after January 1, 2001. 


In Headquarters Ruling (HQ) 224283, issued March 17, 1993, it was held that the trim- 
ming of steel coils to reduce their width constitutes a processing within the meaning of sub- 
heading 9813.00.05, HTSUS. Although said ruling was issued prior to the implementation 
of NAFTA, the same conclusion is reached with respect to Pinnacle’s proposed operation. 
Section 181.45(b)(1) implements the Uniform Regulations which were adopted pursuant 
to Article 511 of the NAFTA. The regulation provides that: 


(1) Same condition defined * * * a reference to a good in the “same condition” 
includesa good that has been subjected to any of the following operations provided that 
no such operation materially alters the characteristics of the good: * 

(iv) Trimming, filing, slitting or cutting; * * *. 


Therefore, pursuant to U.S. Note 1(c), section 203(a)(2) of the NAFTA Implementation 
Act, and 19 CFR 181.45(b)(1) the non-NAFTA temporary importation under bond regula- 
tions would apply to the imported slit steel coils. While slitting the coils is a process for TIB 
purposes, the Uniform Regulations provide that slitting is permissible for same condition 
drawback purposes under NAFTA. The same does not apply to the welding operation. As 
stated above, welding is not a permissible operation. The welded coils would be subject to 
the NAFTA temporary importation under bond regulations. 

You seek confirmation that direct identification of the steel in coils is not necessary. You 
correctly state that, under the Uniform Regulations, accounting methods including FIFO, 
LIFO, and average as well as direct identification are permitted. See Schedule X, 19 CFR 
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Part 181. However, you have not provided sufficient information to enable this office to 
determine whether PSP’s proposed method of identification qualifies under the Uniform 
Regulations. See C.S.D. 88-1 which also illustrates acceptable FIFO recordkeeping proce- 
dures. 

You have also asked the related question of whether the remnants are considered waste. 
The importer must meet all of the accountability requirements under Note 2(b) which pro- 
vides that if any processing of such merchandise [entered under a TIB] results in an article 
manufactured or produced in the United States: (i) a complete accounting will be made to 
the Customs Service for all articles, wastes and irrecoverable losses resulting from such 
processing; and (ii) all articles and valuable wastes resulting from such processing will be 
exported or destroyed under Customs supervision within the bonded period; except that in 
lieu of the exportation or destruction of valuable waste, duties may be tendered on such 
wastes at rates of duties in effect for such wastes at the time of importation. 

Valuable wastes may be accounted for by tender of applicable duty but a by-product must 
be exported or destroyed. There is no hard and fast rule as to the distinction between a by- 
product and valuable waste. In general, a number of elements are considered. See C.S.D. 
82-109. The following elements have been described as significant for purposes of distin- 
guishing between by-products and valuable waste: 


1. The nature of the material of which the residue is composed. 

2. The value of the residue compared to the value of the principal product and raw 
material. 

3. The use to which it is put. 

4, Its status under the tariff laws, if imported. 

5. Whether it is a commodity recognized in commerce. 

6. Whether it must be subjected to some process to make it saleable. 


In your ruling request you describe two different types of “scrap”. You state that PSP 
will be removing the edges, the top and the bottom ends of the steel in coils. Removing these 
portions will result in waste estimated at approximately 5 percent of the weight to the coil. 
In HQ 224263, it was held that the waste and scrap created by the slitting operation consti- 
tute waste and would be classifiable under subheading 7204.30, HTSUS. which provides 
for “other” waste and scrap. In that instance, the waste and scrap ranged from 2.2 percent 
to 5 percent of the total weight. The same conclusion is reached with respect to PSP’s 
operation. 

However, You have further inquired whether remnants, which are sold to customers at 
lower prices than prime steel, also constitute waste. In order to make a determination 
regarding these remnants, the above-listed information would have to be provided as to 
whether the remnants that result from the processing constitute a by-product or waste. 

Finally, you state that PSP may desire to use the services of Mitsui & Co. (U.S.A.) as the 
importer of the steel coils. You have asked several questions regarding entry of the coils by 
Mitsui. In your ruling request you did not explain the relationship between PSP and Mit- 
sui. During a telephone conversation it was stated that Mitsui is a trader. Generally, pur- 
suant to 19 US.C. § 1484, only art “importer of record” has the right to make entry. 
“Importer of record” is defined as the owner or purchaser of the goods, or when designated 
by the owner, purchaser or consignee, a licensed customhouse broker. A nominal consignee 
may designate a customhouse broker to make entry on his behalf but the broker must 
appear as importer of record. Customs Directive 3530-02 of November 6, 1984. entitled 
“Right to Make Entry” provides, in part: 


An “owner” or “purchase” is defined as any dara with a financial interest in a transac- 
tion including, but not limited to, the actual owner of the goods, the actual purchaser 
of the goods, a buying or selling agent * * *.” 


In order for merchandise to qualify for TIB entry, the merchandise cannot be imported 
for the purpose of sale (or sale on approval). This limitation only pertains to sales in the 
United States. See U.S. Note 1(a), Subchapter XIII, Chapter 98, HTSUS. Therefore, the 
answer to one of your questions is that if Mitsui were the importer of record and it sold the 
steel to PSP this would constitute a breach of the bond. Additional information would be 
required to enable this office to determine whether Mitsui has a sufficient “financial inter- 
est”, in this transaction, to qualify it as an importer of record. 


Issue #4: 


. Bonded manipulation warehouses are established pursuant to 19 U.S.C. § 1562 which 
. provides that imported “merchandise may [with Customs permission and supervision] be 
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cleaned, sorted, repacked, or otherwise changed in condition, but not manufactured, in 
bonded warehouses.” Recently, the Court of International Trade (CIT) discussed the 
meaning of the term “manufactured” within the context of 19 U.S.C. § 1562 in Tropicana 
Products, Inc. v. United States, 789 F. Supp. 1154, 1158 (1992). The court stated that while 
the term “manufactured” commonly connotes a “transformation” of an import to a “new 
and different article”, for purposes of section 1562 alow threshold of transformation satis- 
fies the meaning of “manufactured.” Jd. The court referred to the evident legislative intent 
of the statute to permit only very minor or rudimentary manipulations in bonded ware- 
houses akin to the exemplars (cleaning, sorting and repacking). Id. 

The court additionally stated that “[uJnder the rule of ejusdem generis (where the stat- 
ute’s particular words or description are followed by general terms), the scope of permissi- 
ble manipulations falling, within the language ‘otherwise changed in condition’ must be 
construed not only with reference to the immediately following qualifying language, ‘but 
not manufactured’, but also in the context of the common characteristics of the statute’s 
antecedent specific permissible exemplars, “cleaned, sorted, repacked,” Tropicana at 1159. 


Therefore, PSP’s proposed slitting operation is not permissible in a Class 8 bonded ware- 
house. 


Issue #5: 


Section 203(b)(5) of the NAFTA, provides that “* * * no merchandise that consists of 
goods subject to NAFTA drawback, as defined in section 203(a) * * * that is manufactured 
or otherwise changed in condition shall be exported to a NAFTA country, * * * without an 
assessment of a duty on the merchandise * * *.” We have already concluded that the slit 
steel is not a good subject to NAFTA drawback. Therefore, PSP could slit the coils in a for- 
eign trade zone and withdraw the same for exportation without being subject to Article 
303:6, of the NAFTA and section 203(b)(5) of the NAFTA Implementation Act restrictions. 


However, the welded coils are subject to NAFTA drawback and would, thus, be subject to 
the assessment of duly. 


Holding: 


The slitting of the imported steel coils is an operation that qualifies for same condition 
drawback under NAFTA. However, the welded coils do not qualify for same condition draw- 
back under NAFTA; but, they do qualify for unused merchandise drawback under 19 U.S.C. 
§ 1313(j). Antidumping and countervailing duties are not subject to drawback pursuant to 
19 U.S.C. § 1677h and section 203(e) of the NAFTA Implementation Act. The NAFTA duty 
deferral rules do not apply to the slitted coils, but they do apply to the welded coils. PSP’s 
proposed operation does not constitute a manipulation under 19 U.S.C. § 1562 and, there- 
fore, cannot be carried out in a Class 8 bonded warehouse. Finally, the proposed slitting 
operation may be carried out in a foreign trade zone without being subject to NAFTA article 
303 restrictions. The welded coils would be subject to NAFTA Article 303 restrictions. 

WILLIAM G. ROSOFF, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, 
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FOR-2-03-RR:IT:EC 226152 PH 


Category: Drawback 
KENNETH G. WEIGEL, Esq. 


CAROL A. RAFFERTY, Esq. 
KIRKLAND & ELLIS 

655 15th Street, NW. 
Washington, DC 20005 


Re: Welding of electrical sheet steel coils to change size; 19 U.S.C. 1313(j)(3); 19 U.S.C. 
3333(a)(2)(A); Article 303:6(b) of NAFTA; 19 CFR 181.45(b)(1); Drawback; tempo- 
rary importation under bond; Foreign Trade Zones; modification of ruling HQ 225368. 

DEAR MR. WEIGEL AND MS. RAFFERTY: 

This is in response to your letters of April 19 and December 19, 1995, and January 23, 


1996, on behalf of Pinnacle Steel Processing, Inc., requesting reconsideration of ruling HQ 
225368, dated February 1, 1995. Our response to your request follows. 


Facts: 


According to the April 18, 1994, letter in which you initially requested a ruling on this 
matter, your client in this matter processes domestic and imported flat-rolled alloy steel in 
master coils that are uncoiled, slitted and then recoiled. The imported steel is to be used in 
cores for electrical transformers. Prior to its arrival at your client’s facilities, the steel 
(both imported and domestic) is already dedicated to this specific end use. Your client 
uncoils the steel, slits the master coil sheet with a slitting blade to various widths as 
ordered by customers, recoils the steel, and exports the narrower coils to third countries. 
You stated that once your client’s customers receive the steel in coil, they will cut the steel 
in coil into various lengths and use it to manufacture articles. 

You stated that your client will process various types and thickness of steel. In slitting 
the steel, your client will remove the edges and the top and bottom ends of the steel which 
will result in waste, estimated at approximately 5 percent of the weight of the coil. The steel 
in coil will be held in inventory by your client until there is an order for that particular 
width. 

Then, depending on the order, all or part of a coil will be slit. Your client will either retain 
the remainder of the coil, if there is sufficient product remaining to use to satisfy future 
orders, or if the width remaining is insufficient for this purpose, dispose of the remaining 
steel. 

Inaletter dated January 10, 1995, you informed this office that on certain occasions your 
client will weld together steel from two coils to obtain a larger coil as requested by the cus- 
tomer. It is the ruling on this issue (i.e., regarding the welding of steel from two coils) that 
you request to be reconsidered. 

In ruling 225368 we held, in pertinent part, that: 


* * * [T]he welded coils do not qualify for same condition drawback under NAFTA; 
but, they do qualify for unused merchandise drawback under 19 U.S.C. § 1313(j) * * *. 
The NAFTA duty deferral rules * * * doapply tothe welded coils. * * * The welded coils 
would be subject to NAFTA Article 303 restrictions [when the proposed welding opera- 
tion is carried out in a foreign trade zone]. 


In your letters requesting reconsideration of the above holding, you state that: 


* * * (O]n occasion a customer will request a coil of shorter length than the master 
(wide-width) coil, leaving the remainder of the master (wide-width) coil too small for 
use. In these instances [your client] must weld the ends of two or more of these shorter 
coils together, to provide a larger/more standard size coil generally required by its cus- 
tomers. 

Additionally, if a portion of the steel in the master (wide-width) coil is damaged or 
pase tg * * * [your client] must remove the damaged portion and join the coil back 
together. 

While it is possible to simply wrap the ends of the coils together (instead of welding), 
for safety reasons it is preferable to weld the two pieces together into acontinuous coil. 
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Wrapping the ends together will usually hold them intact, but on occasion the ends 
may come apart while on the customer’s machines causing a possible hazard. 


You describe the reason for the welding as follows: 


Electrical steel sheet is sold by the pound or kilogram and packaged in coils * * *. 
[C]justomers order only the amount required for a specific project. Generally, custom- 
ers order the largest packages (i.e., coil) of electrical steel capable of use on their steel 
cutting machines, but no more than is required for the project * * *. This /i.e., cus- 
tomer orders for only the amount of electrical steel needed for a particular project] 
causes [your client] to repackage the steel received in a master coil, and this repackag- 
ing sometimes leaves a smaller portion of the coil. Thereafter, (your client) must join 
these pieces of the master coil into a larger (longer) coil. 


You describe the type of welding as follows: 


[Your client] precision cuts the ends of two pieces of steel that are to be joined [and] 
then plasma welds (melts) the ends together. There is no overlapping of the ends. As 
the sample shows [two samples were provided; see description below], the welding is 
not intended to be a permanent joining of the two coils. It is simply to hold the two 
pieces together in one package for use on the cutting machines of [your client’s] cus- 
tomers so that the machine|s] can continue in [their] operation. The welding is an 
operation that connects one piece to another so that the web of steel continues to flow 
through the machine. In theory, [your client] could tape or otherwise affix the two 
smaller pieces together, but such wrapping or taping may come undone during the cus- 
tomer’s cutting operation. After the cutting, the customer will scrap those pieces with 
the welded segment. 


As noted above, you provided two samples of welded pieces of coil (two samples were nec- 
essary because the first sample separated at the weld, apparently during transportation to 
this office). The samples consist of pieces of grey metal, approximately 10 inches wide and 
less than 0.02 inch thick. The ends which are welded together appear to be cut at a 90 
degree angle from the sides. There is no overlap of the pieces welded together. The weld 
appears to be very insubstantial and easily broken (as noted above, the weld in one of the 
samples apparently broke in transportation to this office). The weld is consistent with a 
purpose of temporarily holding the two pieces of coil together (i.e., there is a clear “break” 
between the two pieces and light can even be seen in places between the two pieces), as 
described above. 


Issue: 


Whether the steel coils described in ruling HQ 225368, subject to welding operations as 
described in the FACTS portion of this ruling, are in the “same condition”, under section 
203 of the NAFTA Implementation Act (19 U.S.C. 3333) and 19 CFR 181.45(b), as the 
imported steel coils (which are not so welded)? 


Law and Analysis: 


Section 203 of the North American Free Trade Agreement (NAFTA) Implementation 
Act (Public Law 103-182; 107 Stat. 2057, 2056; 19 U.S.C. 3333), provides for the treatment 
of goods subject to NAFTA drawback. Under section 3333(a), such goods mean any good 
other than, among other things— 


(2) A good exported to a NAFTA country in the same condition as when imported 
into the United States. For purposes of this paragraph— 
(A) processes such as testing, cleaning, repacking, or inspecting a good, or pre- 


serving it in its same condition, shall not be considered to change the condition of 
the good[.] * * * 


The Customs Regulations issued under the authority of the NAFTA Implementation Act 
(see above) specifically provide for the availability of drawback on the exportation of mer- 
chandise toa NAFTA country (for effective dates of the provisions in these regulations, see 
19 CFR 181.41). Under 19 CFR 181.45(b), a good imported into the United States and sub- 
sequently exported to Canada or Mexico in the same condition is eligible for drawback 
under 19 U.S.C. 1313()(1) without regard to the limitation on drawback provided for in 19 
CFR 181.44 (i.e., that such drawback may be granted only on the lesser of the total duties 
paid or owed on the importation into the United States or the total amount of duties paid on 
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the exported good on its subsequent importation into Canada or Mexico). Paragraph (b)(1) 
of section 181.45 provides that: 


For purposes of this subpart, a reference to a good in the “same condition” includes a 
good that has been subjected to any of the following operations provided that no such 
operation materially alters the characteristics of the good: 
(i) Mere dilution with water or another substance; 
(ii) cleaning, including removal of rust, grease, paint or other coatings; 
(iii) Application of preservative, including lubricants, protective encapsulation, 
or preservation paint; 
(iv) Trimming, filing, slitting or cutting; 
(v) Putting up in measured doses, or packing, repacking, packaging or repack- 
aging; or 
wi) Testing, marking, labeling, sorting or grading. 

In ruling HQ 225368, no detailed description of the welding operation was provided or 
described (i.e., the operation was simply described as “weld[ing] together steel from two 
coils”). As described above, we now have a far more complete description of the welding 
process. Furthermore, since the issuance of ruling 225368, Customs has thoroughly con- 
sidered the effect of welding on merchandise, albeit for purposes of another Customs issue. 

In Customs Service Decision (C.S.D.) 84-49, Customs had taken the position that the 
term “further processing”, for purposes of item 806.30, TSUS (the predecessor to subhead- 
ing 9802.00.60, HTSUS), did not include “the mere assembly of finished parts by * * *, 
welding, etc.” The merchandise involved in C.S.D. 84-49 was aluminum can bodies 
imported into the United States to be assembled with easy-opening can ends by a welding 
operation. Under subheading 9802.00.60, when “[a]ny article of metal * * * manufactured 
in the United States or subjected to a process of manufacture in the United States, if 
exported for further processing, and if the exported article as processed outside the United 
States, or the article which results from the processing outside the United States, is 
returned to the United States for further processing” duty is limited to the value of the 
processing outside the United States. 

Inanotice published under 19 U.S.C. 1625(c)(1) inthe CusToMs BULLETIN and Decisions, 
vol. 29, no. 51, p. 56 (December 20, 1995), Customs advised that it was “reconsidering its 
position that a welding operation [regardless of its type or complexity] does not constitute 
‘further processing’ for purposes of subheading 9802.00.60, HTSUS”. Customs stated that 
it was proposing to modify C.S.D. 84-49 to reflect that certain welding (“such as gas tung- 
sten arc welding * * * used in the assembly of nuclear fuel rods”) constitutes “further pro- 
cessing” for purposes of the subheading. Customs stated that: 


Whether other types of welding operations * * * constitute “further processing” for 
purposes of subheading 9802.00.60, HTSUS, will be determined on a case-by-case 
basis. 


In a notice published in the CUSTOMS BULLETIN and Decisions, vol. 30, no. 7, p.52 (Febru- 
ary 14, 1996), Customs gave notice that it was modifying C.S.D. 84—49, as described above. 

The above-described Customs positions and actions are not precedential for this case 
(because the issue involved in subheading 9802.00.60, HTSUS, is whether the operation is 
“further processing” in the United states and the issue involved for purposes of NAFTA 
drawback under 19 U.S.C. 3333(a)(2)(A) and 19 CFR 181.45(b)(1) is whether the merchan- 
dise is in the “same condition”). However, the positions and actions do demonstrate that 
there are different kinds of welding operations (see also, e.g., McGraw-Hill Encyclopedia of 
Science & Technology, vol. 19, pp. 416-424 (1987)), and that theeffect of welding operations 
on Customs issues, at least in the described instance, will be determined on a case-by-case 
basis. Furthermore, there is another published Customs position in regard to the predeces- 
sor of subheading 9602.00.60, HTSUS, which is helpful in the analysis of the welding opera- 
tion described in this case. 

In protest Review Decision (PR.D.) 75-22, Customs considered the applicability of item 
806.30, TSUS (the predecessor to subheading 9802.00.60, HTSUS) to the “cabling” of 
insulated wire returned to the United States after processing abroad. The “cabling” opera- 
tion was described as winding insulated conductors with one strand of bare conductor after 
which the triplex cable could be cut to proper lengths or several lengths could be welded 
together. Customs held that item 806.30 was inapplicable and that the “cabling” was not 
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“further processing” as required by item 806.30. In regard to the cutting or welding 
involved, Customs stated: 


Cutting the finished cable or welding several lengths together to fit the various sizes of 
reels specified by the customer is nothing more than supplying the proper quantity of 
the finished product to the customer and cannot be regarded as “further processing.’ 
{Emphasis added. ] 


We conclude that the welding operation in this case is the same. This welding operation, 
clearly used in the packaging of the coils of steel in sizes as ordered by customers, is “noth- 
ing more than supplying the proper quantity of the finished product to the customer.” We 
note that you state that, rather than using the segments of steel coil which are welded, cus- 
tomers scrap the cut piece with the welded segments. The welding operation in this case 
meets the description in 19 CFR 181.45(b)(1)(v) of “[p]utting up in measured does, or pack- 
ing, repacking, packaging or repackaging.” 

Accordingly, the coils that are welded together as described in this ruling are in the same 
condition, for purposes of 19 U.S.C. 3333(a)(2) and 19 CFR 181.45(b), as the imported coils 
which are not so welded. As such, the coils that are welded together are subject to the same 
treatment, under NAFTA, as that described in ruling HQ 225368 for the slitted coils. That 
is, such coils (welded together as described in this ruling) may qualify for full same condi- 
tion drawback under section 203(a)(2) of the NAFTA Implementation Act (19 U.S.C. 
3333(a)(2)) and 19 CFR 181.45(b); they may qualify for non-NAFTA temporary importa- 
tion under bond (TIB) under U.S. Note 1(a), subchapter XII, Chapter 98, HTSUSA 19 
U.S.C. 3333(a)(2), and 19 CFR 181.45(b); and they may qualify for withdrawal from a for- 
eign trade zone (FTZ) for exportation (if they were so welded in the FTZ) without being 
subjected to the limitation in section 203(b)(5), NAFTA implementation Act (19 U.S.C. 
81c(a)). 

This does NOT mean that any welding operation may be performed on imported mer- 
chandise without its losing its status as “same condition”, for purposes of 19 U.S.C. 
3333(a)(2) and 19 CFR 181.45(b). Such determinations must be made on a case-by-case 
basis. 


Holding: 

The steel coils described in ruling HQ 225368, subject to welding operations as described 
in the FACTS portion of this ruling, are in the “same condition”, under section 203 of the 
NAFTA Implementation Act (19 U.S.C. 3333) and 19 CFR 181.45(b), as the imported steel 
coils (which are not so welded). Such welded steel coils qualify for full same condition draw- 
back under NAFTA and the NAFTA duty deferral rules do not apply to the welded steel 
coils for TIB and FTZ purposes (see ruling HQ 225368 and the LAW AND ANALYSIS por- 
tion of this ruling). 

Effect on Other Rulings: 

Ruling 225368, February 1, 1995, MODIFIED. 

WILLIAM G. ROSOFF, 


Director, 
International Trade Compliance Division. 
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OPINION 


RESTANI, Judge: This matter is before the court following a motion for 
judgment upon the agency record pursuant to USCIT Rule 56.2. The 
motion has been brought by plaintiff Floral Trade Council (“FTC”) 
challenging the negative material injury determination of the United 
States International Trade Commission (the “Commission”) in Fresh 
Cut Roses From Colombia and Ecuador, USITC Pub. 2862, Inv. Nos. 
731-TA-684-685 (March 1995) (final negative determ.) [hereinafter 
“Final Det.”]. See Fresh Cut Roses From Colombia and Ecuador, 60 Fed 
Reg. 14,448 (USITC 1995). 


BACKGROUND 


On February 14, 1994, FTC and other interested parties filed a peti- 
tion with the Commission and the International Trade Administration 
of the United States Department of Commerce (“Commerce”), alleging 
that an industry in the United States was materially injured or threat- 
ened with material injury by reason of less than fair value (“LTFV”) 
imports of fresh cut roses from Colombia and Ecuador. The Commission 
determined that the domestic industry producing fresh cut roses was 
neither materially injured nor threatened with material injury by rea- 
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son of LTFV imports. See Final Det. at I-3 & n.2 (Vice Chairman Nuzum 
and Commissioner Rohr dissenting). 

In the final determination, the Commissioners! found one like prod- 
uct consisting of all fresh cut roses and noted that there are at least one 
hundred species and thousands of varieties of roses. Jd. at I-5-I-6. The 
Commissioners cumulated imports from Colombia and Ecuador for 
both their present material injury and threat of material injury deter- 
minations. Id. at I-15, I-26. 

The Commissioners found that the fresh cut roses industry is subject 
to recurrent seasonal demand cycles that cause prices to fluctuate sig- 
nificantly. Id. at I-11. They cited Valentine’s Day, Christmas, Easter, 
and Mother’s Day as peak or significant demand periods for roses. Id. 
Because domestic production capacity is constrained, the Commission- 
ers found that domestic rose growers “generally respond to these swings 


in demand with changes in prices rather than changes in shipments.” 
Id. 


STANDARD OF REVIEW 


The court will hold unlawful those determinations of the Commission 
found to be unsupported by substantial evidence on the record, or other- 
wise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B)(i) (1994). 


DISCUSSION 
In determining whether a domestic industry is materially injured by 


reason of the imports under consideration, the Commission must con- 
sider: 
(I) the volume of imports of the merchandise which is the subject 
of the investigation, 
(II) the effect of imports of that merchandise on prices in the 
United States for like products, and 
(III) the impact of imports of such merchandise on domestic pro- 
ducers of like products, but only in the context of production opera- 
tions within the United States. 


Id. § 1677(7)(B)(i) (1988). Pursuant to 19 U.S.C. § 1677(7)(B)(ii), the 
Commission may also consider “such other economic factors as are rele- 
vant to the determination.” Id. No single factor, however, is determina- 
tive, and the Commission considers all relevant factors “within the 
context of the business cycle and conditions of competition that are dis- 
tinctive to the affected industry.” Id. § 1677(7)(C)(iii). 


I. Volume of Subject Imports: 

In analyzing the subject import volume, “the Commission shall con- 
sider whether the volume of imports of the merchandise, or any increase 
in that volume, either in absolute terms or relative to production or con- 
sumption in the United States, is significant.” Id. § 1677(7)(C)(i). 
Despite increases in absolute volume and market share by the subject 


1 The “Commissioners” herein refers to the four Commissioners comprising the majority negative determination: 
Chairman Watson and Commissioners Newquist, Crawford, and Bragg. 
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imports, the Commissioners did not find the volume of subject imports 
to be significant. See Final Det. at I-18. Specifically, the Commissioners 
found that subject imports increased in volume from 380.4 million 
stems valued at $92.6 million in 1991 to 438.2 million stems valued at 
$94.4 million in 1992 to 534.8 million stems valued at $109.2 million in 
1993. Id. at I-17. In interim (Jan.—-Sept.) 1993, subject import volume 
was 413.2 million stems valued at $86.3 million, compared to 467.2 mil- 
lion stems valued at $101.6 million in interim 1994. Id. In terms of mar- 
ket share, the Commissioners found that cumulated subject imports 
increased by quantity throughout the period of investigation (“POI”) 
from 46.1% of the U.S. market in 1991 to 56.0% in 1993 and from 57.0% 
in interim 1993 to 60.6% in interim 1994. Id. By value, the U.S. market 
share of cumulated subject imports increased from 39.8% in 1991 to 
46.6% in 1993, and was 47.6% in interim 1993, compared to 52.1% in 
interim 1994. Id. at I-17-I-18.? 

Plaintiff argues that the Commissioners’ finding that the volume of 
subject imports was not significant, either absolutely or relative to 
domestic production or consumption, is not supported by substantial 
evidence. Plaintiff contends that statistical evidence established that 
the volume of subject imports was “massive and increasing.” Moreover, 
plaintiff emphasizes that, with regard to the domestic industry, the 
Commissioners found that “[mlJost of the performance indicators of the 
US. industry declined from 1991 to 1993, including production capacity, 
production, U.S. producers’ domestic shipments, number of employees, 
net sales, and net income.” Jd. at I-13. Additionally, the Commissioners 
found that domestic producers’ U.S. shipments decreased in terms of 
both quantity and value from 368.2 million stems, valued at $118.4 mil- 
lion, in 1991 to 341.2 million stems, valued at $106 million, in 1993. Id. 
Plaintiff asserts that a “massive and increasing”. volume of subject 
imports combined with a corresponding decline in domestic shipments 
(a 7.3% decline in volume and a 10.8% decline in value) “is the hallmark 
of a material injury finding.” Pl.’s Mem. P & A. in Supp. Mot. J. Agency 
R. at 8. 

The Commissioners, however, found that while subject imports 
increased by 40.6% over the POI, and by 13.1% between interim periods, 
the rate of increase in their market share did not rise commensurately, 
increasing only 9.9% from 1991 to 1993, and by 3.6% between interim 
periods. Jd. at I-18. They attributed this occurrence to the 15.6% 


2 Prior to the vote in these final investigations, Commerce notified the Commission that it found zero or de minimis 
margins with respect to five Colombian producers and that these five companies were excluded from Commerce's affir- 
mative LTFV determination. Final Det. at I-18 n.109. As a result, the Commissioners did not include roses from those 
firms as subject imports, but because the Commission sought data for all years of the POI and interim 1994, yet only 
obtained specific data regarding the rose production of these five producers for 1993, the export data from the five 
Colombian producers is generally included in the information of record, which the Commission considered the best 
information otherwise available. Id. 

The Commissioners further noted that these five companies represented 23% of total imports from Colombia in 1993 
and, therefore, “the absolute volume and market share of cumulated subject imports are significantly less if the (fairly 
traded) exports of these five Colombian companies are excluded.” Jd. Nevertheless, the Commissioners stated that, 
“{wle do not find the absolute volume or increase in market share of subject imports to be significant regardless of 
whether we consider the volume accounted for by the five Colombian rose exporters that were excluded from Com- 
merce’s order.” Jd. at I-18 n.110. 
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increase in overall apparent U.S. consumption by quantity between 
1991 and 1993 and the 6.3% increase between interim periods. Jd. The 
Commissioners concluded that “[t]his fact suggests that the subject 
imports were sold into important new markets and did not significantly 
displace domestic fresh cut roses in their existing markets.” Jd. Addi- 
tionally, they found that “subject imports served largely to satisfy 
increases in demand in the mass merchandiser market.” Id. 

Plaintiff contends that the Commissioners’ ultimate finding that the 
volume of subject imports was not significant was based on two subsid- 
iary conclusions: (1) that the increase in subject import volume was sub- 
stantially absorbed by the mass merchandiser segment of the market 
and did not impact domestic producer sales and (2) that domestic and 
imported roses had low substitutability and were, thus, insulated from 
direct competition. 


A. The Mass Merchandiser Market Segment: 


At the outset, plaintiff contests many of the Commissioners’ findings 
regarding the mass merchandiser market segment. In particular, plain- 
tiff claims that direct and indirect sales could not account for the 
increase in subject import volume and the mass merchandiser market 
segment was not growing as fast as subject import penetration. Plaintiff 
further asserts that, based on respondents’ estimates in their posthear- 
ing brief that imports accounted for roughly 95% of all roses sold in the 
mass merchandiser market segment, the Commissioners arrived at 
“wildly ranging estimates” that at least 25-30% (or as much as 61-71%) 
of subject imports were sold to mass merchandisers in 1993. Plaintiff 
also contends that based on 1993 data alone, the Commissioners could 
not have found that the mass merchandiser market segment, and 
imports directed into that segment, expanded over the POI. Finally, 
plaintiff argues the Commissioners should have considered the volume 
of imports, and the increase in that volume, in other market segments 
where imports and domestic roses compete head to head. 

The court will address plaintiff's contentions in turn. First, plaintiff 
contends that the mass merchandiser market segment could not 
account for the increase in subject import volume as importers and 
domestic producers sold only a small fraction of their output directly to 
mass merchandisers (an average of 5.3% and 2.9%, respectively, of their 
total rose production in 1993). See id. at Il-13-II-14. Plaintiff empha- 
sizes that, on average, 84.9% of importers’ 1993 sales to the United 
States are to unrelated wholesalers and 5.4% to unrelated retail florists. 
See id. at I-14. Furthermore, plaintiff argues that indirect sales from 
wholesalers to mass merchandisers could not account for the increase in 
subject imports. 

Defendant, however, counters that the Commission received data on 
direct sales to mass merchandisers through questionnaire responses, 
but when the Commission became aware that wholesalers sold a far 
greater percentage of the roses purchased by mass merchandisers, the 
Commission solicited data from the parties regarding the amount of 
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such resales. The parties disagreed on the amount of roses wholesalers 
sold to mass merchandisers and the extent of the mass merchandiser 
market segment generally. See id. at I-19 n.115. Defendant claims that 
based upon a combination of the questionnaire data, the estimates sub- 
mitted by the parties, and the data on consumption, the Commission 
found the size of the mass merchandiser market segment to range from 
15.4 to 36.0% of total U.S. consumption in 1993. See id. 

Plaintiff objects to the fact that the Commission questionnaire did not 
request information from purchasers regarding the percentage of their 
resales to retail florists as opposed to mass merchandisers. The court, 
however, notes that plaintiff was given an opportunity to comment on 
the questionnaire before it was finalized and failed to make an objection 
before the Commission. Tr. of Oral Argument at 110 (Ct. Int’] Trade 
Feb. 22, 1996). Absent such a timely objection, the court finds that the 
Commissioners reasonably relied on the evidence presented in deter- 
mining the size of the mass merchandiser market relative to U.S. con- 
sumption. See Holmes Prods. Corp. v. United States, 16 CIT 1101, 1103 
(1992) (argument may be waived by party if not raised at administrative 
level, resulting in prejudice). 

Plaintiff's second claim of error is that the Commissioners failed to 
explain what evidence supported findings that “significant new mar- 
kets for fresh cut roses” had emerged, that the mass merchandiser mar- 
ket segment was “the fastest growing market for fresh cut roses in the 
United States,” that sales to this market drove the growth in U.S. appar- 
ent consumption during the POI, or that the mass merchandiser market 
segment was growing as rapidly as subject import penetration. See id. at 
I-12, I-13, I-19 n.114-15. Although plaintiff acknowledges that the 
Commissioners cited the Commission’s economic memorandum and 
hearing testimony to support these conclusions, plaintiffclaims that the 
economic memorandum did not state that the mass merchandiser mar- 
ket was newly developed during the POI and testimony of a former Com- 
missioner that the mass merchandiser market was “new” in these 
investigations was not sufficient to support such findings. Additionally, 
plaintiff claims that the Commissioners relied primarily on purchaser 
questionnaire responses, which were anecdotal and biased, to support 
its findings of a growing mass merchandiser market segment. 

Defendant counters that the Commissioners reasonably considered 
the increasing consumption by mass merchandisers and the fact that 
mass merchandisers were served primarily by subject imports. See id. at 
I-12, I-13 & n.51. Defendant contends that there was ample evidence 
in the record to support the Commissioners’ finding that mass merchan- 
disers were primarily responsible for the growth in U.S. rose consump- 
tion. See id. at I-12-I-13 & n.66 (citing Final Det. at I-19, Final 
Economic Memorandum at 12, Pet’rs’ Posthear. Br. at 31). Defendant 
claims that importers repeatedly stated in response to the Commission 
questionnaires that demand increased because of increasing sales to 
mass merchandisers (as well as availability of new varieties and colors) 
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and that many domestic producers also cited the increase in sales to 
mass merchandisers. See Def.’s Opp’n to Pl.’s Mot. J. Agency R., Ex. 1 
(importers’ questionnaires); Pet’rs’ Conf. Posthear. Br., List 2, Doc. 20, 
Ex. 13, at 28 (Feb. 3, 1995) (Roses Inc. Bulletin stating “[mJost of the 
dramatic growth in floriculture sales including that of cut roses has 
come from growth in Mass Markets”). The court recognizes that 
“assessments of the credibility of witnesses are within the province of 
the trier of fact. This [c]ourt lacks authority to interfere with the Com- 
mission’s discretion as trier of fact to interpret reasonably evidence col- 
lected in the investigation.” Negev Phosphates, Ltd. v. United States, 12 
CIT 1074, 1092, 699 F. Supp. 938, 953 (1988) (citations omitted). Accord- 
ingly, the court finds that the Commissioners reliance on its staff’s eco- 
nomic memorandum, hearing testimony, and importer questionnaires 
to support their findings regarding the importance and growth of the 
mass merchandiser market relative to demand and consumption was 
reasonable. 

Additionally, plaintiff claims that the Commissioners unjustifiably 
ignored the impact of subject imports on domestic producers within the 
mass merchandiser market segment. Plaintiff argues that the domestic 
producers’ low penetration of the mass merchandiser market segment 
was a manifestation of import injury. The Commissioners, however, 
found that the domestic producers were not able to provide consistently 
the large quantities of roses that mass merchandisers require nor were 
they able to satisfy demand in all market segments during times of peak 
demand, especially during Valentine’s Day, which accounts for the larg- 
est volume of rose sales for any given period. See Final Det. at I-18-I-19. 
The Commissioners also found that while importers of Colombian and 
Ecuadorean roses have “aggressively targeted and developed the mass 
merchandiser market over the period of investigation,” domestic pro- 
ducers, with few exceptions, have not done so and instead “focused pri- 
marily on their traditional retail customer base.” Id. at I-18. Finally, the 
Commissioners noted that the imported Visa rose helped stimulate 
mass merchandiser market demand because it is a lesser quality, yet 
durable, rose variety that domestic producers could not compete with 
and could not produce due to its low yield. See id. at I-19 n.114. 

Plaintiff contends that both domestic producers and importers sold 
roses directly to mass merchandisers or to wholesalers who resold to 
mass merchandisers. As wholesalers that resold domestic and imported 
roses were the main suppliers to the mass merchandisers, plaintiff 
claims the Commissioners unreasonably concluded that only a few 
domestic growers sold to that market segment based on evidence of 
direct sales. Plaintiff also argues that domestic producers were able to 
consistently provide the large quantities of roses that mass merchandis- 
ers require and did so. Plaintiff further claims that the Commission col- 
lected actual sales data reported by individual domestic growers and 
importers that established that domestic growers supplied a greater 
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quantity of certain rose products to mass merchandisers than did 
importers. See Conf. Staff Rpt., List 2, Doc. 29, at I-78-I-80. 

The court finds that substantial evidence supports the Commission- 
ers’ findings that importers targeted and captured most of the mass 
merchandiser market and that domestic producers were not able to ade- 
quately supply both the retail sector and the mass merchandiser market 
segment. The Commissioners relied upon hearing testimony, purchaser 
letters and questionnaire responses, purchaser statements in response 
to verification of lost sales allegations, and evidence that imported roses, 
which were impractical for domestic growers to produce, were physi- 
cally better suited for the mass merchandiser market. As trier of fact, 
the Commission must assess the quality of the evidence and give such 
weight to the evidence that it believes is justified. Iwatsu Elec. Co. v. 
United States, 15 CIT 44, 47, 758 F. Supp. 1506, 1509 (1991). The court 
also finds that the Commissioners reasonably concluded that domestic 
producers’ low penetration in the mass merchandiser market was not a 
sufficient indication of material injury. 

Finally, plaintiff argues that the Commissioners disregarded the 
wholesale and retail florist market segments, where domestic roses and 
subject imports compete directly. Plaintiff claims that the largest vol- 
ume of direct sales from importers and domestic growers competed in 
the wholesaler market segment, as wholesalers are free to resell either 
imported or domestic roses to mass merchandisers. Moreover, based on 
the Commissioners’ estimates of the size of the mass merchandiser mar- 
ket segment, plaintiff asserts that the remaining import sales to retail 
florists was relatively large. Accordingly, plaintiff maintains that the 
Commissioners should have found the volume of subject imports signifi- 
cant in both of these market segments. 

The Commissioners did not declare imports insignificant in the retail 
florist segment. The analysis proceeded on a different basis. At the out- 
set, the Commissioners considered the fresh cut rose market as a whole. 
The Commissioners considered aggregate subject import volumes, 
aggregate domestic consumption, and aggregate subject import market 
share. See Final Det. at I-17-I-18. Next, the Commissioners considered 
the significant volume and market share data in light of increasing 
domestic consumption, inadequacy of domestic supply, the importance 
of non-price factors, and the limited substitutability between domestic 
and imported roses across all market segments. Accordingly, the court 
finds that the Commissioners properly considered all market segments. 


B. Substitutability: 


According to plaintiff, the second major basis for the Commissioners’ 
determination that the volume of subject imports was not significant 
was the lack of substitutability between domestic and imported roses. 
This was an important factor. The Commissioners found that the lim- 
ited substitutability between domestic roses and subject imports along 
with other non-price factors diminished the volume impact of subject 
imports. Id. at I-20. Much of the Commissioners’ discussion regarding 
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substitutability, however, centered on the effect of LTFV imports upon 
domestic prices. See id. Accordingly, the court will consider the issue in 
that context. 


II. Effect of Subject Imports on Domestic Prices: 

In analyzing the price effects of subject imports on domestic prices, 
the Commission must consider whether “(I) there has been significant 
price underselling by the imported merchandise as compared with the 
price of like products of the United States, and (II) the effect of imports 
of such merchandise otherwise depresses prices to a significant degree 
or prevents price increases, which otherwise would have occurred, to a 
significant degree.” 19 U.S.C. § 1677(7)(C)(ii). 

The Commissioners found a number of factors relevant to their deter- 
mination of the effect of subject imports on domestic prices, including 
the limited degree of substitutability between domestic and subject 
roses, the nature of demand for roses, and the availability of supply. 
Final Det. at I-21. The Commissioners stated that “price plays a subor- 
dinate role to other factors such as product quality, variety, and the sea- 
sonality of demand.” Jd. The Commissioners concluded that price 
comparisons in this industry had little probative value for several rea- 
sons: (1) there was mixed underselling and overselling by the subject 
imports with no consistent trend across channels of distribution or by 
type of sale; (2) there was little or no evidence of price depression as sea- 
sonal demand shifts drove price patterns; (3) there was no “significant” 
price suppression because domestic growers could not have raised prices 
to cover costs even in the absence of LTFV imports; and (4) other non- 
price factors and lack of correlation between the domestic and imported 
rose prices limited the effect of the subject imports on price. See id. at 
I-21-I-24. Plaintiff argues that each of the Commissioners’ findings 
was based upon conjecture, mistake, or unverified allegations by parties 
opposed to the petition® and that factual information, collected by the 
Commission staff and supported by statistical analysis, established a 
direct and substantial nexus between subject import and domestic 
prices. 


A. Evidence of Mixed Underselling and Overselling: 

Plaintiff contends that subject imports consistently undersold domes- 
tic roses in the primary channel of distribution, the wholesale spot mar- 
ket, as well as in secondary channels. Specifically, plaintiff states that 
Colombian roses undersold U.S. roses in 56 of 60 instances for the low- 
end red rose comparisons, 107 of 166 instances for the high-end red rose 
comparisons, and in 62 of 101 instances for the non-red rose compari- 
sons. Final Det. at I11-56-II-57. Ecuadorean roses undersold U.S. roses 
in 34 of 39 instances for the low-end red rose comparisons, in 111 of the 
152 instances for the high-end red rose comparisons, and in 16 of 26 
instances for the non-red rose comparisons. Jd. at II-57. 


3 Plaintiff's argument that the Commissioners based their findings on unverified and biased claims of interested 
parties was presented to the Commission and rejected. The court declines to reweigh this evidence. See Iwatsu Elec. 
Co., 15 CIT at 47, 758 F. Supp. at 1509. 
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With respect to pricing trends by channel of distribution, 89.1% of 
imported and 62.4% cf domestic rose sales were made at the wholesale 
level of distribution. Jd. at II-13-II-14. The Commissioners noted that 
underselling occurred in spot sales of both low-and high-end roses to 
wholesalers in 56 out of 60 comparisons and in 49 out of 60 comparisons 
in spot sales to retail florists. See id. at I-33 n.23. Plaintiff claims that 
subject imports undersold domestic roses in nearly every quarter over 
the POI and interim 1994 and this pattern was repeated for all three 
hybrid tea roses examined. 

The court finds no error in the Commissioners’ consideration of the 
pricing data. The Commissioners reasonably found the value of price 
comparisons limited by the large, daily price fluctuations of spot sales, 
the fact that certain comparisons were based on sales of significantly dif- 
ferent quantities, which could have affected relative prices, and the lim- 
ited substitutability between domestic and imported roses. See id. at 
I-22. 


B. Price Depression: 


Plaintiff contends that subject imports depressed or suppressed 
prices to a significant degree notwithstanding increasing consumption. 
Plaintiff claims that “statistical analysis” established, and respondents 
admitted, that domestic and imported rose prices were positively corre- 
lated during the POI. Even without such a correlation in prices, plaintiff 
argues that the inability of domestic producers to raise prices to a profit- 
able level—where an increasing number of U.S. growers reported losses, 
where domestic shipments were declining in a rising market, and where 
domestic growers were leaving the industry—established that domestic 
prices were depressed and suppressed. 

In finding little or no evidence of price depression, the Commissioners 
cited fluctuations in price for both subject imports and domestic roses, 
with prices for red roses generally peaking in the first quarter of each 
year of the investigation, falling to lower levels during the remaining 
quarters, and reaching their nadir in the third quarter. Id. at -22-I-23. 
The Commissioners also stated that prices for non-red roses similarly 
demonstrated seasonal fluctuations, although not as dramatically. Id. at 
I-23. Furthermore, the Commissioners found that taking seasonal fluc- 
tuations into account, prices of domestic roses were generally steady, 
decreasing only slightly during the POI, despite the fact that subject 
import prices of red roses fluctuated downward. Jd. In sum, the court 
finds that the Commissioners’ determination that there was no evi- 
dence of price depression as seasonal demand shifts dictated pricing pat- 
terns was supported by the record. 


C. Price Suppression: 


As for price suppression, the Commissioners found that subject 
imports did not suppress domestic prices to a significant degree. Id. 
After considering petitioners’ argument that domestic producers were 
unable to raise prices sufficiently to cover costs, three of the Commis- 
sioners found that domestic producers could not have done so even in 
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the absence of LTFV imports from Colombia and Ecuador. Id. at I-23 & 
n.141 (Commissioner Newquist did not concur in this finding.). The 
three Commissioners based this finding on the fact that most purchas- 
ers questioned, stated that the current price of subject imports would 
have to be more than 10% higher to cause them to shift their purchases 
to domestic roses and the fact that non-subject imports would limit 
domestic price increases in the absence of LTF'V imports from Colombia 
and Ecuador. Id. at I-23 & nn.141-43; see I-24 n.147; see I-25 n.153. 
Commerce determined that the final “all others” dumping margins 
were 6.41% for Colombia and 6.32% for Ecuador. See Fresh Cut Roses 
from Colombia, 60 Fed. Reg. 6980, 7018 (Dep’t Comm. 1995) (final 
determ. of LTFV sales); Fresh Cut Roses from Ecuador, 60 Fed. Reg. 
7019, 7043 (Dep’t Comm. 1995) (same). Plaintiff argues that such rea- 
soning is contrary to law as Congress has admonished the Commission 
not to weigh injury caused by imports against other causes, including 
“the volume and prices of imports sold at fair value” and “changes in 
patterns of consumption.” S. Rep. No. 249, 96th Cong., 1st Sess. 74 
(1979), reprinted in 1979 U.S.C.C.A.N. 381, 460; accord H.R. Rep. No. 
317, 96th Cong., Ist Sess. 47 (1979). 

Defendant counters that considering what the condition of the 
domestic industry would have been absent LTFV imports is not an 
unlawful weighing of causes, rather it isolates the effects of LTFV sales 
on the industry. Although this is a fine distinction, it has been upheld in 
the past. See General Motors Corp. v. United States, 17 CIT 697, 706, 827 
F Supp. 774, 783-84 (1993).4 The Commissioners’ finding that purchas- 
ers would not switch purchases from subject imports to domestic prod- 
ucts despite antidumping duties was coupled with a comparison of 
subject import volumes subsequent to Commerce’s preliminary LTFV 
determination which did not reveal any significant drop-off in volume 
notwithstanding the fairly significant LTFV preliminary margins. 
Final Det. at -23-I-24 & n.146. These findings supported the Commis- 
sioners conclusion that there was limited substitutability between 
domestic roses and subject imports. 


D. Non-Price Factors and Substitutability:® 


The Commissioners found as a significant condition of competition in 
the industry, the fact that “fresh cut roses are not a homogeneous prod- 
uct, and there is a wide range of varieties of roses commercially available 
that satisfy different consumer preferences.” Id. at I-11. While some 


4 There appears to be, at least, a potential clash between this practice and the language of 19 U.S.C. § 1673 (1988) 
because the practice concentrates the inquiry on injury by reason of the dumping itself as opposed to injury “by reason 
of imports” which are dumped. The clash is only theoretical, however. In Hyundai Pipe Co. v. United States, 11 CIT 117, 
120, 670 F Supp. 357, 360 (1987), the court approved consideration of the margin of dumping as a discretionary factor 
in the material injury analysis and it has not wavered from this view. This approach is now codified in 19 U.S.C. 
§ 1677(7)(C)(iii) (1994) (definition of material injury/impact on the affected domestic industry). While this statutory 
addition is not applicable to this earlier case, it certainly indicates that there is little reason to narrow Hyundai and to 
prevent the focus on the effects of the dumping itself, rather than simply the presence of the dumped imports in the 
market. 

5 Commissioner Newgquist did not join in the plurality’s discussion concerning “substitutability” between imported 
and domestic roses. See. Final Det. at I-16 n.96. Once a like product determination is made, Commissioner Newquist 
declines to make other substitutability findings. Id. Commissioner Newquist, however, does consider characteristics 
and uses of the various domestic and imported products in his causation analysis. 
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varieties are offered exclusively by U.S. growers, the Commissioners 
found that others are offered exclusively by Colombian and/or Ecuado- 
rean growers. Id. The Commissioners noted that “Colombian and Ecua- 
dorean roses generally have longer, thicker stems, larger blooms, and 
more vibrant colors than domestic roses due to the ideal growing condi- 
tions in Colombia and Ecuador.” Jd. On the other hand, the Commis- 
sioners found that “[dJomestic roses are usually fresher than imported 
roses due to the proximity of production operations to purchasers.” Id. 
at I-11-I-12. 

The Commissioners also found that most purchasers questioned, 
reported that domestic roses were inferior in quality to subject imports. 
Id. at I-21 & n.125. Furthermore, the Commissioners determined that 
purchasers deemed product quality, which includes physical attributes 
such as stem length and thickness, bloom size, color, freshness, and 
durability (vase-life), more important than price. Jd. at I-21 & n.126. 
The Commissioners stated that purchasers cited bloom size and avail- 
ability of particular quantities and types of roses as the two most impor- 
tant factors they consider when making purchases and some 
purchasers, when contacted by the Commission, stated that these fac- 
tors led them to buy imports in lieu of domestic roses. Id. Additionally, 
the Commissioners found that in many instances, despite the availabil- 
ity of lower-priced roses, sales of more expensive rose varieties 
increased, which further confirmed their finding that price plays a sub- 
ordinate role to non-price factors such as product quality. Jd. at 
I-21-I-22. 

Plaintiff argues that the record contains ample evidence that, 
although domestic and imported roses may be distinguishable, they are 
substitutable. For example, plaintiff cites evidence indicating that, 
“while subject imports may have longer, thicker stems, larger blooms, 
more vibrant colors, domestic roses perform better because they are 
fresher.” Pl.’s Mem. P & A. in Supp. Mot. J. Agency R. at 31. The court 
does not find that this fact supports plaintiff's contentions, rather it 
supports the Commissioners’ conclusion that there is low substitutabil- 
ity between the products. Plaintiff also points out an alleged inconsis- 
tency with Commissioner’s Newquist’s statement that, while domestic 
and imported roses are substitutable given the Commissioners’ like 
product determination, “imported roses supply specific consumer pref- 
erences that domestic roses do not (e.g., thicker stems, larger blooms).” 
Id. at I-16 n.96. The court, however, finds no inconsistency with Com- 
missioner Newquist’s statements as the plurality found limited substi- 
tutability, rather than none. Further, the court finds the 
Commissioners’ conclusion regarding the importance of non-price fac- 
tors and low substitutability between domestic and imported roses sup- 
ported by the record. In sum, the court finds that the Commission’s 
negative injury determination is supported by substantial evidence and 
is in accordance with law. 
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intervenor. 
OPINION 
RESTANI, Judge: This matter is before the court following an anti- 
dumping duty remand determination, which was ordered herein in 
AIMCOR v. United States, Slip Op. 95-130 (Ct. Int’ Trade July 20, 
1995), with which familiarity is presumed. 


I. Defendant-Intervenor’s Objections to Remand Results: 
A. Value-Added Taxes: 

Defendant-intervenor, Companhia Ferroligas Minas Gerais-Minasli- 
gas (“Minasligas”), a Brazilian producer of ferrosilicon, challenges 
Commerce’s failure to exclude value-added taxes (“VAT”) from the cost 
of materials in calculating constructed value. Exclusion of VAT was pre- 
viously challenged by plaintiffs AIMCOR, Alabama Silicon, Inc., Ameri- 
can Alloys, Inc., Globe Metallurgical, Inc., and American Silicon 
Technologies (collectively “AIMCOR”). On remand Commerce recog- 
nized what was apparent to the court during its original review of Com- 
merce’s final determination, that is, in the Brazilian VAT rebate system, 
VAT is not remitted or refunded upon exportation. Final Remand 
Results at 7-8; see 19 U.S.C. § 1677b(e)(1)(A) (1988). Thus, Minasligas’ 
basic claim for a VAT deduction fails. 

The court has held, however, that cost of materials may be viewed as 
VAT exclusive if VAT is refunded prior to exportation. AIMCOR, Slip 
Op. 95-130, at 21-22. The burden was on Minasligas to prove that its 
pre-exportation cost of materials did not include VAT, and it failed to do 
so.! Final Remand Results at 8. Therefore, Commerce’s VAT treatment 
is sustained. 

B. Financial Expense: 


During the court’s review of the original final determination, AIM- 
COR successfully argued that Commerce had inadequate information 
1 The court cannot discern whether the proof in Camargo Correa Metais, S.A. v. United States, 17 CIT 897, 909 


(1993), was appreciably different from that presented here. It does appear that in Camargo there was an assumption 
that the tax was credited to at least one of the exporters “before export.” Jd. This is not the case here. 
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for the adjustment made to Minasligas’ interest expense. See AEMCOR, 
Slip Op. 95-130, at 19. Commerce was also directed to reconsider its 
methodology. Jd. at 19-20 n.18. Minasligas now challenges the new 
methodology employed on remand as overstating expenses. AIMCOR, 
while accepting the methodology in its original objection, states in 
response to Minasligas’ objection that the methodology understates 
expenses.” 

Whether or not Commerce’s original methodology would have been 
acceptable in another case, Commerce did not have sufficient informa- 
tion to apply that methodology here. On remand it collected new data 
and also applied a new methodology. It calculated an interest expense 
ratio by dividing the sum of the combined monthly net interest expenses 
of Minasligas and its parent, with the monetary correction subtracted 
out, adjusted to year-end currency terms, by the sum of the combined 
historical cost of sales for both companies, and adjusted to year-end cur- 
rency terms. That ratio was applied to replacement cost of materials for 
each month of the period of investigation. See Final Remand Results at 
6-7; 12-13. While this method may not be perfect, it does not appear to 
overstate expenses. To obtain the ratio, monetary correction was sub- 
tracted from the numerator and not the denominator. If this is an error, 
it results in an understatement, not an overstatement. Any understate- 
ment would be magnified if the ratio were applied to historical costs as 
requested by Minasligas. Historical costs do not reflect full costs in a 
hyperinflationary economy. For example, use of inventoried goods in a 
hyperinflationary economy may distort actual costs. 

Accordingly, Minasligas’ challenge is rejected and Commerce’s cal- 
culation is sustained. 


II. AAMCOR’s Objection to Minasligas’ U.S. Imputed Credit Expense: 


On remand, Commerce was to recalculate U.S. imputed credit 
expenses using a U.S. dollar-denominated interest rate. It did so by ref- 
erence to Minasligas’ only U.S. dollar loan, an aircraft lease. Final 
Remand Results at 5. Commerce rejected pre-shipment advances 
received by Minasligas in anticipation of U.S. customers’ payments of 
sale that were actually paid in cruzeiros. Jd. This decision appears ratio- 
nal and well within Commerce’s discretion.® Furthermore, it is too late 
to raise the issue of whether the rate used was annual or monthly, and 
was appropriately treated as such. AIMCOR received draft remand 
results and was obligated to raise all objections in a timely manner, that 
is, after receipt of the draft and before issuance of the final remand 
results. It did not do so. 


CONCLUSION 
Commerce’s remand results are sustained in their entirety. 


2 Any request for remand by AIMCOR on this point is untimely. Such request should have been set forth in AIM- 
COR’s original objection. 


3 The court also rejects AIMCOR’s view that the interest rate was not short-term. 
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OPINION 


POGUE, Judge: Plaintiff, Anval Nyby Powder AB, invokes this Court’s 
jurisdiction under 28 U.S.C. 1581(a) (1994).! The action involves the 
proper classification of cobalt alloy powders within heading 8105 of the 
Harmonized Tariff Schedule of the United States (“HTSUS”).? Cus- 
toms’ classification is before this Court for de novo review pursuant to 
28 U.S.C. § 2640(a) (1994) on the summary judgment motions of the 
plaintiff and the defendant. Upon liquidation the United States Cus- 
toms Service (“Customs”) classified the cobalt alloy powders as 
“Unwrought cobalt: Alloys” under subheading 8105.10.30, HTSUS, 
and assessed a 5.5% ad valorem duty. Plaintiff claims that the cobalt 
alloy powders are properly classified duty free under subheading 
8105.10.90, HTSUS, as “Other.” Neither party disputes that the cobalt 
alloy powders are properly classified under subheading 8105.10. Both 
parties also agree that the merchandise is a powder? and an alloy‘ within 
the meaning of the HTSUS. Subheading 8105.10 covers cobalt mattes 
and other intermediate products of cobalt metallurgy; unwrought 
cobalt; waste and scrap; and powders. Subheading 8105.10 is further 
subdivided into subheadings 8105.10.30 and 8105.10.60 which are pro- 
visions for unwrought cobalt (alloys and other, respectively) and sub- 


1 The action is limited to those entries covered by Protest Numbers 1001-94-105372 and 1001-94~106289. Plaintiff 
as the importer of record and consignee of the merchandise timely filed these protests which Customs denied. On Feb- 
ruary 17, 1995, Plaintiff timely commenced the instant action, having previously paid all liquidated duties for the 
entries covered by Protest Numbers 1001-94-105372 and 1001-94-106289. 

2 The provisions under consideration are as follows: 

8105 Cobalt mattes and other intermediate products of cobalt metallurgy; cobalt and articles thereof, 
including waste and scrap: 
8105.10 Cobalt mattes and other intermediate products of cobalt metallurgy; unwrought cobalt; 
waste and scrap; powders; 
Unwrought cobalt: 
8105.10.30 Al 5.5% ad valorem 
8105.10.60 
8105.10.90 

3 The cobalt alloy powders are powders for tariff purposes: the maximum size of any powder is significantly less than 
lmm and more than 90% of the powders in issue would pass through a sieve with an aperture of 1mm. Note 6(b) to 
Section XV, HTSUS. 


4The powders in issue are cobalt alloys for tariff purposes: the content of the respective base metal (cobalt) is, by 
weight, less than 99%, but not less than any other metallic element. Additional Note 1 to Chapter 81, HTSUS. 
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heading 8105.10.90, a residual or basket provision which covers the 
balance of merchandise within the scope of the 8105.10 subheading. The 
issue before the court is whether the cobalt alloy powders should be clas- 
sified under subheading 8105.10.30 as “Unwrought cobalt” or under 
subheading 8105.10.90 as “Other.” 


UNDISPUTED FACTS 


The chemical composition of the cobalt alloy powders in issue varies 
depending on their use; in plaintiff's merchandise, the metallic ele- 
ments normally alloyed with cobalt are chromium, tungsten, iron and 
nickel. Cobalt is the predominant base metal contained in the cobalt 
alloy powders in issue, with concentrations ranging between 31.2% and 
62.6% by weight. 

Plaintiff's cobalt alloy powders are produced by an inert gas atomiza- 
tion process. Predetermined amounts of cobalt metal and the alloying 
metals make a composition which is placed in an induction furnace and 
melted. After melting, samples are taken and the chemical composition 
of the melt is determined by x-ray spectroscopy and other means to 
ascertain whether it is of the desired composition. If the composition of 
the melt does not meet specifications, cobalt or other metals are added to 
the melt until the desired composition is achieved. 

When the melt has the desired composition, the molten alloy is poured 
into a tundish which has holes in its base. The molten metal flows 
through the base and is passed through a nozzle which can withstand 
high temperatures. As the alloy composition passes through the nozzle, 
it encounters a stream of inert gas of either nitrogen or argon, which 
causes the metal to form liquid droplets. The droplets solidify into 
spherical forms as they fall inside a collection tank. The spherically- 
shaped powders collect at the bottom of the collection tank where they 
cool to room temperature, and are further bathed in the inert gas to pre- 
vent any chemical reaction with oxygen in the air. 

Plaintiff's cobalt.alloy powders are specially manufactured to produce 
aspherical shape with small sizes and uniform distribution. A screening 
table comprised of two screens of different mesh sizes is used. The two 
screens are parallel to each other and separated by several inches. For 
cobalt alloy powders, the top screen normally has a mesh size of 250 
microns and the bottom screen has a mesh opening of 53 microns.° Once 
collected from the furnace, the powder is placed on the top screen—pow- 
der particles greater than 250 microns remain on the screen and par- 
ticles smaller than 250 microns fall onto the 53 micron screen. Normally, 
the particles greater than 250 microns and less than 53 microns are not 
sold commercially, but are used as a raw material in manufacturing 
other metal powders. 

The fraction which has particles between 53 and 250 microns is 
passed through the system again to further remove larger and smaller 
particles which were not separated on the initial pass. After the second 


54 micron is 1/1000 of a millimeter. 





46 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 24, JUNE 12, 1996 


pass, a sample of the particles which are retained by the 53 micron 
screen are then passed through a series of screens which satisfy the 
American Society of Testing Materials (“ASTM”) E11 specification to 
produce the actual size and distribution which is placed on the test cer- 
tificate. 

When the imported merchandise is used in an intended application, 
the resulting product does not possess the dimensional features of the 
cobalt alloy powder. The imported merchandise is only used for two 
applications: plasma arc welding® and thermal spraying.’ (Tingskog Aff. 
1 8 filed with Plaintiff's Reply to Defendant’s Supplemental Brief Sub- 
mitted Pursuant to the Court’s March 22, 1996). In these applications, 
the powder must be melted for it to form as solid mass which conforms to 
the shape of the weld or the article being coated. (Id.) Neither the weld 
nor the coating is in a powder form. (IJd.) The powders are often used in 
coating automotive and other valves. 


STANDARD OF REVIEW 


Rule 56 of this court permits summary judgment when “there is no 
genuine issue as to any material fact. * * *” USCIT R. 56(d); see also 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, (1986); Celotex Corp. 
v. Catrett, 477 U.S. 317 (1986); Mingus Constructors, Inc. v. United 
States, 812 F.2d 1387, 1390-91 (Fed. Cir. 1987); Glaverbel Société Ano- 
nyme v. Northlake Marketing & Supply, Inc., 45 F.3d 1550 (Fed. Cir. 
1995). 

In considering whether material facts are in dispute, the evidence 
must be considered in a light most favorable to the non-moving party, 
drawing all reasonable inferences in its favor, as well as all doubts over 
factual issues. See Adickes v. S.H. Kress & Co., 398 U.S. 144 (1970); 
Anderson, 477 U.S. at 253; Mingus, 812 F.2d at 1390-91. Nevertheless, 
“when a motion for summary judgment is made and supported * * * an 
adverse party may not rest upon the mere allegations or denials of the 
adverse party’s pleadings, but * * * must set forth specific facts showing 
that there is a genuine issue for trial.” USCIT R. 56(f). Once it is clear 
there are no material facts in dispute, a case is proper for summary adju- 
dication. This is such a case. 

Customs’ classification is before this court for de novo review pur- 
suant to 28 U.S.C. § 2640(a) (1994). The court is to “make its determina- 
tions upon the basis of the record made before the court.” Jd. The court’s 


6 Plasma are welding is defined as “welding metal in a gas stream heated by a tungsten arc to temperatures 
approaching 60,000°F (33,315°C).” MCGRAW-HILL, DICTIONARY OF SCIENTIFIC AND TECHNICAL TERMS 1441 (4th ed. 
1989). “An arc welding process that produces coalescence of metals by heating them with a constricted arc between an 
electrode and the workpiece (transferred arc) or the electrode and the constricting nozzle (nontransferred arc). Shield- 
ing is obtained from hot, ionized gas issuing from an orifice surrounding the electrode and may be supplemented by an 
auxiliary source of shielding gas, which may be an inert gas or a mixture of gases. Pressure may or may not be used, and 
filler metal may or may not be supplied.” METALS HANDBOOK: DESK EDITION 1:29 (Howard E. Boyer, Timothy L. Gall, eds. 
ASM 1985). 


7 Thermal Spraying is defined as a “(group of processes in which finely divided metallic or nonmetallic materials are 
deposited in a molten or semimolten condition to form a coating.” B.J. MONIZ, METTALURGY 527 (2d. ed. American Tech- 
nical Publishers, Inc. 1994). Plasma Spraying is a “thermal spraying process in which the coating material is melted 
with heat from a plasma torch that generates a nontransferred arc * * *; moltencoating material is propelled against 
the basis metal by the hot, ionized gas issuing from the torch.” METALS HANDBOOK: DESK EDITION 1-29 (Howard E. Boyer, 
Timothy L. Gall, eds. ASM 1985). 
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review may go beyond the issues considered in Custom’s administrative 
determination. Specifically, the court may act on grounds which have 
not been considered by the agency below. 28 U.S.C. § 2638 (1994). In 
addition, the legislative mandate specifically directs the court to deter- 
mine the correct classification for the merchandise involved. 28 U.S.C. 
§ 2643(b) (1994). To establish a classification for the goods at issue, the 
court must consider “whether the government’s classification is cor- 
rect, both independently and in comparison with the importer’s alterna- 
tive.” Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, reh’g 
denied, 2 Fed. Cir. (T) 97 (1984). These statutory provisions require the 
court to decide the correct classification of cobalt alloy powders by deter- 
mining the proper meaning of the applicable tariff subheadings. 

“The ultimate issue as to whether particular imported merchandise 
has been classified under an appropriate tariff provision * * * entails a 
two step process: (1) ascertaining the proper meaning of specific terms 
in the tariff provision; and (2) determining whether the merchandise at 
issue comes within the description of such terms as properly construed.” 
Sports Graphics, Inc. v. United States, 24 F.3d 1390, 1891 (1994). The 
first step is a question of law and the second step is a question of fact. 
E.M. Chem. v. United States, 9 Fed.Cir. (T) 33, 35 (1990).® 


DISCUSSION 


The principal issue in this case concerns the interpretation of subsec- 
tion 8105.10 of the HTSUS. In addition, the defendant has placed in 


issue the standard of review the court should apply in resolving classifi- 
cation cases: specifically, whether Chevron, U.S.A., Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837 (1984), applies to routine 
classification cases involving disputed interpretations of the HTSUS. 


I 


Chevron sets forth a two-step analysis for court review of agency 
interpretations of statutes: Using the traditional tools of statutory 
construction, the court ascertains whether congressional intent on the 
disputed issue is clear, and, if clear, the court applies the statute in the 
manner Congress intended, regardless of the agency’s position.? If the 
statute is ambiguous, the court, rather than interpreting the statute 


8 To determine the proper meaning of tariff terms in the statute, the terms are “construed in accordance with their 
.common and popular meaning, in the absence of contrary legislative intent.” E.M. Chem. v. United States, 920 F.2d 910, 
913 (Fed. Cir. 1990). Courts may rely upon their own understanding of the term used, and may consult dictionaries, 
scientific authorities, and other reliable sources of information. Nippon Kogaku (USA), Inc. v. United States, 69 CCPA 
90, 92 (1982) (citations omitted); Brookside Veneers, Ltd. v. United States, 6 Fed. Cir. (T) 121, 846 F.2d 786, 789 (Fed. Cir. 
1988), cert. denied, 488 U.S. 943; see also Texaco Marine Services, Inc. v. United States, 44 F.3d 1539 (Fed. Cir. 1994). 
“[Whhile courts have relied primarily upon lexicons and other similar authorities, courts may and do look to the testi- 
mony of record to determine the common meaning of a tariff term, a question of law. Such testimony may properly be 
considered simply as advisory and as aiding the memory and understanding of the court, and it is not binding and may 
be accepted or rejected as appears proper.” Marubeni America Corp. v. United States, 915 F. Supp. 413, 416-17 (1995). 
9 Chevron, U.S.A., Inc. v, Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984) (“First, always, is the 
question whether Congress has directly spoken to the precise question at issue. If the intent of Congress is clear, that is 


the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of 
Congress.”). 
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anew and rendering its own interpretation, must defer to an adminis- 
trative agency’s “permissible construction of the statute.”!° 

The United States Court of International Trade (CIT) has sparingly 
cited Chevron’s two-step analysis in classification cases.!! Instead, the 
court has expressly rejected Chevron’s application to classification 
cases. Semperit Indus. Prod., Inc v. United States, 855 F. Supp. 1292, 
1299-1300 (1994). The Semperit court reasoned that the CIT’s statu- 
tory mandate to find de novo!” the correct result in a classification case!® 
was logically incompatible with Chevron deference.'* Semperit, 855 F. 
Supp. at 1300.5 

Additional reasons support rejection of Chevron’s two-step analysis 
in routine classification cases. The CIT has exclusive jurisdiction over 
classification cases.!® The CIT, together with its predecessors, the Cus- 
toms Court and the Board of General Appraisers, have interpreted the 
tariff schedules of the United States since 1890.!7 To change the court’s 
longstanding practice of interpreting the tariff schedules and the opera- 


10 7d. at 843 (“If, * * *, the court determines Congress has not directly addressed the precise question at issue, the 
court does not simply impose its own construction on the statute, as would be necessary in the absence of an adminis- 
trative interpretation. Rather, if the statute is silent or ambiguous with respect to the specific issue, the question for the 
court is whether the agency’s answer is based on a permissible construction of the statute.”). 

11 See, e.g., Mitsui Foods, Inc. v. United States, 12 CIT 276, 280 (1988). Mitsui does not stand for the proposition that 
Customs’ interpretations of the tariff schedules are entitled to deference. The court in Mitsui deferred not to Customs, 
but to another agency: the National Marine Fisheries Service. The legal issue concerned whether American Samoa was 
properly excluded by the NMFS in its determination of “United States Pack.” The court did not defer to Customs’ inter- 
pretation of the statute, but applied Chevron to defer to the Fisheries Service definition “United States Pack.” Mitsui, 
12 CIT at 282. 

12 98 U.S.C. § 2640(a)(1) (1994). See also H.R. REP. NO. 1235, 96th Cong., 2d Sess. 59, reprinted in 1980 U.S.C.C.A.N. 
3729 at 3770 (“Subsection (a)(1) provides for a trial de novo in the Court of International Trade in a civil action com- 
menced pursuant to section 515 of the Tariff Act of 1930.”). Chevron has been broadly applied to cases involving statu- 
tory interpretation of agency administered statutes even though section 706 of the Administrative Procedure Act pro- 
vides that “to the extent necessary * * * the reviewing court shall decide all relevant questions of law.” 5 U.S.C. § 706 
(1994). Classification cases, however, are not reviewed under the APA; Congress instead specifically designated these 
cases for de novo review by the Court of International Trade. Compare 28 U.S.C. § 2640(a) with § 2640(e). 

13 98 US.C. § 2643 (1994); Jarvis Clark, 2 Fed Cir. (T) 70, 74-75, 878, reh’g denied, 2 Fed. Cir. (T) 97 (1984) (“The 
statute is more logically interpreted as mandating that the court reach a correct decision in every case. * * * [W]hether 
the court remands, conducts its own hearing, or simply examines the law and the tariff schedules on its own initiative, 
it is required to reach a correct result.”). 

14 "Such deference is logically incompatible with the Court’s role in customs classification cases because the stan- 
dard in these cases requires the Court to reject any interpretation, however reasonable, that the Court determines to be 
incorrect.” Semperit, 855 F. Supp. at 1300 (emphasis in original). 


15 Moreover, in classification and valuation actions the statute specifically provides that the court may entertain 
new grounds for its decision that were not placed in issue before the United States Customs Service. 28 U.S.C. § 2638 
(1994). This provision is incompatible with the notion that special deference should be given to the agency’s construc- 
tion of the tariff schedules; otherwise, the court’s review would have been limited to those legal grounds raised before 
the agency. The court is aware that Chevron deference applies to “an executive department’s construction of a statu- 
tory scheme it is entrusted to administer.” Chevron, 467 U.S. at 844. The legislative history to the Omnibus Trade and 
Competitiveness Act of 1988 does state that the United States Customs Service is responsible for interpreting and 
applying the Harmonized Tariff System and that Customs takes a lead role in the Customs Cooperation Counsel Har- 
menized System Committee, particularly with respect to issues regarding United States interpretation and application 
of the HTS to particular products. H.R. CONF REP NO. 576, 100th Cong., 2d Sess. at 1582. This legislative history, however, 
cannot limit the clear language of 28 U.S.C. § § 2638, 2640(a)(1), and 2643(b). True enough, if no action is commenced 
in the CIT, Customs’ classification of imported merchandise is final, 19 U.S.C. § 1514(b), and that finality insures that 
Customs’ interpretations of the tariff schedules are not trivial. Under the jurisdiction of the CIT and by operation of 28 
US.C. § § 2638 (new grounds), 2640(a)(1) (de novo review), and 2643(b) (correct result), the court must review Cus- 
toms’ legal interpretation of the tariff schedules on an equal footing with other competing interpretations. 

16 28 US.C. § 1581 (a), (b). See also 19 U.S.C. § 1514(a), 1516(d). 


17 See Sections 13 & 14 of the Customs Administrative Act, ch. 407, 26 Stat. 1836-137 (1890). The Board of General 
Appraisers was created by Congress in 1890 “to exercise, under the general direction of the Secretary of the Treasury, 
such other supervision over appraisements and classifications, for duty, of imported merchandise as may be needful to 


secure lawful and uniform appr ts and classificat: at the several ports.” Section 12, Customs Administrative 
Act, ch. 407, 26 Stat. 136 (1890). 
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tion of 28 U.S.C. § § 2638, 2640(a), 2643(b) would require congressional 
action. 

On appeal from a classification case in which the CIT applied Chev- 
ron, Crystal Clear Indus. v. United States, 843 F. Supp. 721, 725-26 
(1994), the Court of Appeals for the Federal Circuit noted that, notwith- 
standing its affirmance, the appellate decision “did not extend to the 
suggestion that a routine classification dispute is entitled to special def- 
erence under Chevron, U.S.A., Inc. v. Natural Resources Defense Coun- 
cil, Inc., 467 U.S. 837 (1984).” Crystal Clear Indus. v. United States, 44 
F.3d 1001, 1002 n.* (1995). 

Recently, the Court of Appeals for the Federal Circuit cited Chevron’s 
two-step analysis in a valuation case. Goodman Mfg., Inc. v. United 
States, 69 F.3d 505 (Fed. Cir. 1995). The court held that the statutory 
presumption of correctness that applies to Customs’ decisions!® is only 
applicable to Customs’ factual determinations. Jd. at 508. In place of the 
statutory presumption of correctness, the court discussed Chevron to 
afford a measure of deference to Customs’ legal interpretation of the 
tariff schedules. Jd. Although the court determined that the statute was 
ambiguous, the court did not defer to Customs’ interpretation. Jd. at 
510. The court held that Customs’ construction was “incorrect” and 
rendered its own interpretation of the statute. Id. at 510, 511-512. 

The statutory mandate to find the correct result under 28 
US.C.§ 2643(b) is applicable to both classification and valuation 
actions.!9 The final outcome in Goodman is consistent with the statu- 
tory obligation to find the correct result. The end result in Goodman 
that Customs’ interpretation of ambiguous statutory and regulatory 
provisions was incorrect—and that the court’s interpretation was “the 
only approach” consistent with the statute and regulation—is consis- 
tent with the statutory mandate to find the correct result in classifica- 
tion and valuation cases. Goodman demonstrates that the court’s 
statutory obligation to find the correct result limits the court’s ability to 
give special Chevron deference to permissible constructions rendered by 
the United States Customs Service in the valuation or classification con- 
text. 

The operation of 28 U.S.C. § § 2638, 2640(a), 2643(b); the result in 
Goodman; the sheer weight of past practice and precedent in customs 
litigation spanning over a century; and the Federal Circuit’s statement 
in Crystal Clear, 44 F.3d 1001, 1002 n.* (1995), lead the Court to con- 


18 See 28 U.S.C. § 2639(a)(1) (1994). 


19 See H.R. REP No. 1235, 96th Cong., 2d Sess. 60, reprinted in 1980 U.S.C.C.A.N. 3729 at 3772) (“Subsection (b) has 
particular impact on civil actions brought pursuant to section 515 or 516 of the Tariff Act of 1930. Under existing law, 
for example, in a civil action commenced under the court’s jurisdiction to entertain cases involving the classification or 
valuation of merchandise, if the plaintiff succeeds in demonstrating that the original decision of the Customs Service 
was incorrect but is unable to establish the correct classifi or valuation, the court dismisses the civil action. In 
effect, the court holds in favor of the United States even though the plaintiff has demonstrated that the challenged 
decision of the Customs Service was erroneous. Subsection (b) would permit the court in this situation to remand the 
matter to the Customs Service to make the correct decision or to schedule a retrial or rehearing so that the parties may 
introduce additional evidence.”) (emphasis added). 
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clude that special Chevron deference does not apply in the routine classi- 
fication case.?° 


II 


The classification question before the Court is whether the cobalt 
alloy powders should be classified under subheading 8105.10.30 as 
“Unwrought cobalt” or under subheading 8105.10.90 as “Other.” Rule 1 
of the General Rules of Interpretation of the Harmonized Tariff Sched- 
ule provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes.” 
HTSUS, Gen. R. Interpr. 1. 

Heading 8105.10 contains four types of articles: cobalt mattes and 
other intermediate products of cobalt metallurgy; unwrought cobalt; 
waste and scrap; and powders. Congress created only two further sub- 
headings, one for “Unwrought cobalt” and the “Other” or basket provi- 
sion; there is, therefore, no specific heading or subheading for cobalt 
powders.2! Consequently, cobalt powders must either be classified as 
“Unwrought cobalt” or as “Other.” 

Plaintiff claims that cobalt alloy powder is classifiable within sub- 
heading 8105.10.90, “Other.” Subheading 8105.10 lists both 
“unwrought cobalt” and “powders,” and provides inferior subheadings 
8105.10.30 for “Unwrought cobalt” and 8105.10.90 for “Other.” Plain- 
tiff argues that the drafters intended powder to be included in the 
“Other” or basket provision, because there is no inferior subheading for 
“Powder” like there is for “Unwrought cobalt.” 

Defendant claims that cobalt alloy powder is a “manufactured pri- 
mary form” similar to the other forms listed in the tariff schedule defini- 
tion of unwrought and is therefore properly classifiable within the 
unwrought subheading, 8105.10.30, HTSUS. 

Powders are defined in the HTSUS as “Products of which 90 percent 
or more by weight pass through a sieve having a mesh aperture of 1mm.” 
Note 6(b) to Section XV, HTSUS. Unwrought is defined in the HTSUS as 
“* * * metal, whether or not refined, in the form of ingots, blocks, lumps, 
billets, cakes, slabs, pigs, cathodes, anodes, briquettes, cubes, sticks, 
grains, sponge, pellets, flattened pellets, rounds, rondelles, shot and 
similar, manufactured primary forms * * *” Additional U.S. Note 2 to 


20 The defendant cites Marubeni America Corp. v. United States, 915 F. Supp. 413 (1996) and Lotto U.S.A., Inc. v. 
United States, 12 CIT 187 (1988) to support its contention that Chevron deference applies to Customs’ interpretations 
of the tariff schedules. Neither case supports this proposition. The court in Marubeni held that the importer’s inter- 
pretation of a tariff term was not entitled to deference, Marubeni, 915 F. Supp. at 418, and stated, “Hence, in light of the 
foregoing rationale in Semperit based on Jarvis Clark, holding that a deferential standard is precluded in classification 
cases, a fortiori a deferential standard in favor of the importer cannot exist.” Id. 

The defendant’s reliance on Lotto excerpts the following sentence: “Plaintiff's interpretation of the TSUS provision 
has nothing to recommend it over the approach taken by the government; in such a situation the government’s inter- 
pretation must prevail.” The court in Lotto, however, had already concluded that the government’s “reasonable and 
easily understood rule applying the statute seems the best approach.” Lotto, 12 CIT at 188. This conclusion follows the 
statutory mandate to find the “correct result.” Accordingly, the Lotto court’s conclusion does not support the defen- 
dant’s interpretation of that decision. 

21 Cf “Copper powders and flakes” 7406, HTSUS; “nickel powders and flakes” 7504, HTSUS; “aluminum powders 
and flakes” 7603, HTSUS; “lead powders and flakes” 7804.20, HTSUS; “zinc powders” 7903.90.30, HTSUS; “molyb- 
denum powders” 8102.10. HTSUS. 
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Section XV, HTSUS (emphasis added). The definition of unwrought 
does not specifically mention powders.?2 

Whether the unwrought provision encompasses powders turns on the 
meaning of “manufactured primary forms.” In interpreting the mean- 
ing of “manufactured primary forms,” the Court must ascertain the 
common characteristic or unifying criterion of ingots, blocks, lumps, bil- 
lets, etc. that makes them “manufactured primary forms.” The Court 
can then determine whether the cobalt alloy powder in issue has that 
characteristic or meets that criterion. 

Defendant claims that the forms listed in Additional U.S. Note 2 
undergo further processing before they appear in an eventual finished 
product. Plaintiff claims tlrat the forms listed are characterized by their 
specific shape and cannot include powder, which is defined by its size. 
Plaintiff further argues that because a “primary metal” comes directly 
from ores or ore concentrates, a manufactured primary form is a 
manufactured form of metal in which the input materials come directly 
from ores or ore concentrates.”3 

Plaintiff's arguments are unpersuasive. Plaintiffs proffered defini- 
tions of the forms listed in Additional U.S. Note 2 to Section XV, HTSUS, 
indicate that their shapes can vary significantly. Blocks do not have a 
specific shape; nor do lumps, grains, or sponge. They are all irregularly 
shaped. Shape, therefore, is an inadequate unifying criterion for the 
enumerated forms. Something is not labeled a “manufactured primary 
form” because of its shape.” It is true that the enumerated items take 
on their particular form through some type of shaping and/or sizing pro- 
cess, but they are not collectively categorized as “unwrought” because 
of that shaping or sizing process. 

Plaintiff correctly states that a primary metal is one obtained directly 
from the ore, or ore concentrate, see authorities cited in 1 25 of Plaintiff's 
Supplemental Statement of Material Facts Not in Dispute,”° but the tar- 
iff term in issue is “manufactured primary form,” not “primary metal.” 
Additional U.S. Note 2 to Section XV, HTSUS, lists the form of certain 
metal products and not the material from which they are composed. Of 
the possible definitions of the word “primary” as used in Additional U.S. 
Note 2, the Court concludes that “preliminary to a later stage in a con- 


oe Briquettes—one of the listed forms in Additional U.S. Note 2 to Section XV, HTSUS—are made of compressed 
powders. (Wu Decl. 119 filed as Exhibit B in Defendant’s Brief in Response to Order Dated March 22, 1996); (Shedd 
Decl. {| 5 filed as Exhibit C in Defendant’s Brief in Response to Order Dated March 22, 1996). See also (Plaintiff's 
Response to Defendant’s [Supplemental] Statement of Uncontested Facts 1 18). 

23 As noted above, plaintiff also argues that because there is an inferior subheading for “Unwrought cobalt” and not 
one for “Powder,” the Court must infer that Congress intended powder to be included in the “Other” or basket provi- 
sion. This argument i ignores the additional lang d in subheading 8105.10, HTSUS. This subheading also 
includes “waste and scrap.” Accordingly, the ‘ “Other” subheading has a specific function even if it does not include 

“powders,” i.e., it provides a classification for waste and scrap. Moreover, powder, the use of which does not require a 
secondary operation to transform it into an object which has particular size, strength, shape and other manufactured 
features, could be classified as “Other” because it would not be similar to the manufactured primary forms identified. 

24 The Court notes that Additional U.S. Note 2 to Section XV, HTSUS, does not set forth size limitations in its defini- 
tion of unwrought. “Shot” can in fact range in size from well above 1 mm to well below 1mm, and “grains” are fre- 
quently much smaller than what is considered the upper limit for powder particles. (German Supp. Decl. 11 7, 9 filed 
with Defendant’s Reply to Plaintiff's Supplemental Brief). 

25 Plaintiff cites METALS HANDBOOK: DESK EDITION 1-30 (Howard E. Boyer, Timothy L. Gall, eds. ASM 1985); 


MCGRAW-HILL DICTIONARY OF SCIENTIFIC AND TECHNICAL TERMS 1527 (5th ed. 1994); DICTIONARY OF SCIENCE AND 
TECHNOLOGY 933 (1971). 
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tinuing process,” THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH 
LANGUAGE 1438 (3d ed. 1992), best communicates legislative intent.?° 
The definition of unwrought contained in Additional U.S. Note 2 con- 
notes a stage in a manufacturing process which eventually results in a 
different ultimate product. The Court concludes that the phrase 
“manufactured primary forms” refers to forms that have undergone 
some processing but must undergo further processing before they 
appear in an eventual final product. This definition provides a unifying 
characteristic for the otherwise disparate enumerated forms. (German 
Declaration { 12, filed with Defendant’s Reply to Plaintiff's Supplemen- 
tal Brief);2” (Wu Declaration 1 11, filed with Defendant’s Response to 
Order Dated March 22, 1996).28 

Applying this definition to the cobalt alloy powders in issue, the Court 
must conclude that they are indeed similar to the unwrought manufac- 
tured primary forms listed in Additional U.S. Note 2. This is true 
because—like the other manufactured primary forms listed in Note 
2—the powder undergoes further processing, in this case plasma arc 
welding or thermal spraying, before it appears in the final product, e.g., 
an automotive valve. There is no evidence in the record to indicate that 
the powders are themselves a final product. Rather, the powders are 
later processed to coat other products, becoming a part of a finished 
good. Apart from that finished good, they have no apparent utility. 

Accordingly, Customs properly classified the cobalt alloy powders in 
question as “unwrought” under subheading 8105.10.30, HTSUS. 


CONCLUSION 


Plaintiff's motion for summary judgment is denied, and defendant’s 
cross-motion for summary judgment is granted. Judgment shall be 
entered accordingly. 


26 “Where a tariff term has various definitions and meaning and has broad and narrow interpretations, the court 
must determine which definition best invokes the legislative intent.” Marubeni America Corp. v. United States, 905 F. 
Supp. 1101, 1105 (1995) (citing Richards Medical Co. v. United States, 910 F.2d 828 (Fed. Cir. 1990)). 


27 Dr. Randall M. German, the Brush Chair Professor in Materials with the Engineering Science and Mechanics 
Department at the Pennsylvania State University and author of the standard university text POWDER METALLURGY SCI- 
ENCE states that “unwrought” as defined in the tariff schedules “encompasses forms of metal which are not specific to 
any application until they have been further processed by common metalworking technologies.” (German Decl. { 12, 
filed with Defendant’s Reply to Plaintiff's Supplemental Brief). 

28 Dr. James B.C. Wu, vice president of technology for Stoody Deloro Stellite, chairman of the American Welding 
Society’s subcommittee on specifications of surfacing powders, and author of several articles on wear resistant coatings 
and cobalt alloys states, “The common characteristic of the enumerated forms and the subject powders is that, in order 
to be used in actual applications, a secondary operation is generally required. These secondary operations may include 
melting, spraying, or pressing followed by sintering to create the (secondary) forms used in the actual applications.” 
(Wu Decl. 1 11, filed with Defendant’s Response to Order Dated March 22, 1996). 
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OPINION 


RESTANI, Judge: This matter is before the court on defendant’s motion 
for judgment upon the administrative record pursuant to USCIT Rule 
56.1(b) and plaintiffs motion to present further evidence pursuant to 19 
USS.C. § 1641(e)(4) (1994). 

Plaintiff challenges the Secretary of the Treasury’s (the “Secretary”) 
denial of his application for a Customs broker’s license. The denial was 
based on (1) plaintiffs alleged embezzlement of funds from a bank and 
(2) plaintiff's alleged misrepresentation to Customs of his reason for 
leaving the bank’s employ. The Secretary’s decision was supported by a 
report from the bank of the incident, which referenced a video tape and 
teller tape revealing plaintiffs use of a customer’s duplicate withdrawal 
slip while the customer was not present, the customer’s later complaint 
about one thousand dollars in missing funds, and plaintiff’s confession 
to bank personnel during an interrogation. The year following his dis- 
missal from the bank, plaintiff retracted his confession in a letter to the 
bank. 

Plaintiff now moves to submit the tapes of the transaction, the with- 
drawal slips, and further explanatory information into the record. 
Although 19 U.S.C. § 1641(e)(4)! permits the court to direct new evi- 
dence to be heard, plaintiff’s request is too vague. Plaintiff does not deny 
that the evidence referenced in the bank report is properly described 
therein and he does not describe the further explanatory evidence with 
any specificity. Thus, there are insufficient grounds for opening the 
record. Accordingly, the record to be reviewed is limited to the adminis- 
trative record now before the court. See 28 U.S.C. § 2640(a)(5), (d) 
(1994) (the court reviews decisions of the Secretary on the basis of the 
record made before it); Bell v. United States, 17 CIT 1220, 1224, 839 
F. Supp. 874, 878 (1993) (stating, “[i]f a party fails to satisfy the statu- 


1 Section 1641(e)(4), Title 19, United States Code, provides, in relevant part, that: 


If any party applies to the court for leave to present additional evidence and the court is satisfied that the addi- 
tional evidence is material and that reasonable grounds existed for the failure to present the evidence in the pro- 
ceedings before the hearing officer, the court may order the additional evidence to be taken before the hearing 
officer and to be presented in a manner and upon the terms and conditions prescribed by the court. The Secretary 
may modify the findings of facts on the basis of the additional evidence presented. 
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tory requirements to present additional evidence, the ‘record made 
before the court’ will be limited to the administrative record.”). 

The standard of review of the Secretary’s decision in Customs bro- 
ker’s license denial cases is whether the findings are supported by sub- 
stantial evidence. 19 U.S.C. § 1641(e)(3). 

Plaintiff's retracted confession does not render the Secretary’s find- 
ings unsubstantiated. Except for the confession, which is claimed to 
have been extracted under duress during an interrogation of several 
hours, the evidence is not disputed in any serious way. The agency may 
rely on trustworthy hearsay. See Tarnove v. Bentsen, 17 CIT 1324, 
1325-27 (1993). Plaintiff has offered no motive by the bank for his fir- 
ing, other than embezzlement. In fact, he completed restitution the day 
after the interrogation, by which time presumably he had had time to 
contemplate the matter outside the interrogation setting. There is also 
no dispute that plaintiff did not admit to the firing when asked by Cus- 
toms about the reasons he left prior employment. He reportedly stated 
that he left all prior employment for better opportunities. While his next 
job may have been better, this was not the reason he left the bank’s 
employ. 

Customs regulations reasonably permit denial of broker’s licenses to 
otherwise qualified persons based on, inter alia, lack of business integ- 
rity, engaging in unfair commercial practices, or having a reputation for 
dishonest or unethical conduct. See 19 C.FR. § 111.16(b)(3), (5) & (6) 


(1995). The entire Customs entry system depends on brokers’ honesty. 
While plaintiff may now be a law-abiding citizen and while he disputes 
the claim of embezzlement, the record substantiates a theft in 1991, 
which went unrectified for six months, and concealment of this matter 
from Customs. The decision of the Secretary is based upon substantial 
evidence that sufficient grounds for denial of the Customs broker’s 
license existed under 19 C.FR. § 111.16(b) and is not legally erroneous. 
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OPINION 
I 
INTRODUCTION 

WALLACH, Judge: Plaintiff, Celestaire, Inc., challenges the classifica- 
tion of marine sextants imported into the United States from the 
People’s Republic of China. The Customs Service classified the product 
under the Harmonized Tariff Schedule of the United States (“HTSUS”) 
as other “optical navigational instruments [subheading 9014.80.10]” 
which carries a tariff of 5.6% ad valorem. 

Celestaire asserts that any optical feature of the sextant is subsidiary 
to its primary function and that accordingly the product should be clas- 
sified as “other non-optical navigational instruments [heading 
9014.80.50)”, and thus free of duty. In the alternative it argues that Cus- 
toms was bound not to change, without prior notice, its alleged uniform 
and established practice (“UEP”) of classifying sextants as non-optical 
navigational instruments. 

The parties have submitted competing motions for summary judg- 
ment. Celestaire’s chief argument is that the sextant’s optical elements 
are solely subsidiary, and that consequently it should be classified as a 
non-optical navigational instrument. Because the Court finds that at 
least one optical element of the navigational sextants here at issue is not 
incorporated solely for purposes subsidiary to the purpose of the 
imported instruments, Celestaire’s motion on the classification issue is 
denied, and the government’s motion is granted. 

The Government claims the sextants are optical instruments since 
they incorporate optical elements. Plaintiff claims the optical elements 
are subsidiary. There is no real question that the sextant is used for navi- 
gation, though it has other uses as well. Rather, the central issue here is 
interpretation of Additional US Note 3 to Chapter 90 which excludes 
instruments in which optical elements “are solely for viewing a scale or 
some other subsidiary purpose.” The question in this case is whether 
any of the sextant’s optical elements are for something other than a sub- 
sidiary purpose. 

Based upon its examination of the statute’s ambiguous language and 
its legislative and judicial history the Court has determined that the 
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four part test of whether an optical element is subsidiary found in Engis 
Equip. Co. v. United States, 62 Cust. Ct. 29, 294 F Supp. 964 (1969), as 
later modified and expanded, is consistent with the HTSUS. Application 
of that test, as well as additional relevant factors, to the uncontroverted 
facts before this Court demonstrates that at least one optical element 
(the split-image mirror) of the sextant is not employed in a manner sub- 
sidiary to its other components, that at least that mirror is essential to 
the sextant’s purpose, as imported, that the mirror and other optical ele- 
ments act upon, deal with and route rays of light, and that those optical 
elements aid human vision. 

Celestaire also argues that Customs was bound by its alleged uniform 
and established practice (“UEP”) of classifying sextants as non-optical 
instruments. Because Plaintiffis limited to arguing the existence of only 
a de facto UEP", and because it has failed to submit any evidence suffi- 
cient to support that allegation, its claim on that basis must also fail. Ifa 
UEP existed, Customs was bound by 19 U.S.C. § 1315(d) (1988) to pub- 
lish notice in the Federal Register of any change. Since no notice was 
published if a UEP existed any change in classification would be void. 
See, 19 CFR § 177.10(c)(1). 

While the absence of a published ruling is not fatal to Plaintiffs claim 
of a UEP the totality of the circumstances surrounding prior classifica- 
tion of the merchandise here at issue are insufficient to establish any de 
facto practice necessary to create a UEP in the absence of publication. 
Plaintiff's strenuous arguments notwithstanding, it has failed in its 
burden of proof on this issue and it will not be permitted to conduct dis- 
covery after the fact to prove what it should have established before its 
Motion was filed. 

Accordingly, Plaintiff's Motion For Summary Judgment is denied and 
Defendant’s Motion for Summary Judgment is granted. 


A 
JURISDICTION LIES PURSUANT TO 28 U.S.C. § 1581(a) 

The Customs Service liquidated the products at issue between June 7, 
1991 and July 24, 1992. Celestaire filed a timely protest on September 5, 
1991. 19 U.S.C. § 1514(c)(2) (1988). The Customs Service denied the 
protest on August 11, 1992. Celestaire filed its summons timely on 
February 4, 1993. 28 U.S.C. § 2636(a) (1988). These jurisdictional pre- 


requisites having been satisfied, this Court has jurisdiction pursuant to 
28 U.S.C. § 1581(a) (1988). 


B 


SUMMARY JUDGMENT IS APPROPRIATE BECAUSE 
THERE IS NO GENUINE ISSUE OF MATERIAL FACT 


The Court may grant a motion for summary judgment “if the plead- 
ings * * * and admissions on file * * * show that there is no genuine issue 


1 4 UEP may be established based on prior government published rulings. Plaintiff alleges the existence of a de jure 


UEP but no published ruling, as properly defined, exists here. Accordingly, Plaintiff is limited to its proof of a de facto 
UEP based upon past practice. 
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as to any material fact and that the moving party is entitled to a judg- 
ment as a matter of law.” USCIT R. 56(d). Here, the parties have stipu- 
lated to the material facts, and the court finds no genuine material issue 
of fact has been placed in dispute by the parties. 

The meaning of tariff terms is a question of law, while their applica- 
tion to a particular product is a question of fact. E.M. Chem. v. United 
States, 9 Fed. Cir. (T) 338, 35, 920 F2d 910, 912 (1990) (Citations 
omitted). 

Pursuant to 28 U.S.C. § 2639(a)(1), the Customs Service classification 
in this case is entitled to a presumption of correctness of its factual 
determinations, and the burden of proof that it is not correct lies with 
Celestaire. As to Customs’ legal interpretations, this Court is legally 
mandated to find the correct result de novo. Semprit Industrial Prod- 
ucts, Inc. v. United States, 18CIT _, 855 F Supp. 1292-1299 (1994). The 
Court “must consider whether the government’s classification is cor- 
rect, both independently and in comparison with the importer’s alterna- 
tive.” Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 
873, 878, reh’g denied, 2 Fed. Cir. (T) 97, 739 F.2d 628 (1984). See, gener- 
ally, Anval Nyby Powder Co. v. United States, SLIP OP. 96-80 (1996). 


II 
MATERIAL FACTS 
“A marine sextant is a hand-held instrument for measuring the angle 


between the lines of sight to two points by bringing into coincidence at 
the eye of the observer the direct ray from one point, and a double-re- 
flected ray from the other, the measured angel being twice the angle 
between the reflected surfaces.” Nathanial Bowditch, American Practi- 
cal Navigator at 408 (1984) (hereinafter “Bowditch”).? 

According to Plaintiff's literature submitted with the sextant pro- 
vided as an exhibit to the Court, the Astra IIIB Delux “* * * is a kind of 
reflection type angular measuring optical instrument chiefly used for 
measuring the altitude of celestial bodies to obtain the position message 
in navigation.” (Emphasis added). 

The Astra IIIB Delux contains a number of optical elements? includ- 
ing a telescopic sight, seven shade glasses of varying intensity designed 
to protect the eye from glare, an index mirror, and a split image mirror‘*. 
See, Statements of Material Facts. The parties disagree on the necessity 
of the telescope and the shade glasses for effective use of the sextant, but 


2 Bowditch is the recognized standard text in the field of nautical navigation. 


3 Optical elements, for the purposes here at issue, are those which act upon, deal with, or route rays of light. Engis 
Equip. Co., 62 Cust. Ct. at 32, 294 F Supp. at 967 (1969). 


4The split image mirror as referred to by counsel includes both an index mirror, a piece of silvered plate glass 
mounted on the index arm perpendicular to the plane of the instrument, with the center of the reflecting surface 
directly over the pivot of the index arm, and the horizon glass, a piece of optical glass silvered on its half nearer the 
frame. Bowditch, supra at 410. In their statements of facts the parties refer to inclusion of a “whole horizon mirror,” 
with the imported sextant. The exemplar provided to the court is labled “traditional split mirror,” and appears to con- 
tain just such an item. For purposes of this opinion, there is no distinction between the two since both are necessary 
optical elements of the sextant serving the same essential purpose. 
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counsel for both Celestaire and the Government agree that as imported, 
the split-image mirror is essential to operation of the Astra IIIB Delux®. 

As the Government pointed out at oral argument, the split image mir- 
ror performs a necessary optical function of which the human eye is 
incapable. More specifically, when the sextant is vertical, and the 
observer is facing directly towards the sun, the sun’s reflected image 
appears at the center of the horizon glass, half on the silvered part, and 
half on the clear part. The index arm is then moved until the sun appears 
to be resting exactly on the horizon. Bowditch, supra at 413-414. 

At the instant the horizon is observed to be tangent to the disk of the 
sun, the time is noted and numerical measurements are taken from the 
graduated arc and the micrometer drum of the sextant. The mariner 
then uses those figures and various charts and tables as part of a series 
of observations to locate the vessel’s position. [bid at 408 et seq. 

Thus, while the sextant does not actually locate a vessel’s position, it 
allows an observation which provides information necessary for the 
user to perform calculations. Optical observations and elements are a 
not inconsequential portion of that process®. 


Ill 
DISCUSSION 


A 


THE AsTRA IIIB DELUX IS AN OPTICAL NAVIGATIONAL ELEMENT 
UNDER THE ENGIS TEST PROPOUNDED BY PLAINTIFF 


This is not a case which requires the court to “navigate uncharted 
waters without the aid of ajurisprudental sextant,” In Re Certain Asbes- 
tos Cases, 112 FER.D. 427, 432 (N.D.Tex. 1986). Indeed, the law in this 
area runs through well-charted and travelled seas. 

Our guiding star in classification is legislative intent. As was noted in 
Tex. Apparel Co. v. United States, 12 CIT 1002, 698 F. Supp. 932 (1988), 
aff'd 883 F.2d 66 (1989), cert. denied 110 S.Ct. 728 (1990): 


It is axiomatic that statutes are to be interpreted so as to carry out 
the underlying legislative policy and intent. It is also clear that “the 


starting point for interpreting a statute is the language of the stat- 
ute itself.” 


10 CIT at i005, 698 F. Supp at 935 (citations omitted). 
Accordingly, we begin our voyage with our primary navigational chart 


the Harmonized Tariff Schedules of The United States, in this case 
Chapter 90. It provides: 


9014 Direction finding compasses; other navigational 


instruments and appliances; parts and accessories 
thereof: 


5 Counsel for Celestaire made that concession at oral argument of its Motion for Summary Judgment, stating “I 
admit that it is essential.” The Government adopted that position in its Cross-Motion For Summary Judgment at p.16. 


6 Indeed, Plaintiff's counsel was unable, at oral argument, to identify any navigational instrument other than a sex- 
tant which might fit under HTSUS 9014.80.10. 
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9014.80 Other instruments and appliances:? 
9014.80.10 Optical instruments 

Other 
9014.80.50 


Further guidance is given by Additional U.S. Note 3 to Chapter 90 which 
states: 


3. For the purpose of this chapter, the terms “optical appliances” 
and “optical instruments” refer only to those appliances and instru- 
ments which incorporate one or more optical elements, but do not 
include any appliances or instruments in which the incorporated 
optical element or elements are solely for viewing a scale or for some 
other subsidiary purpose. 


Unfortunately, the language of Note 3 is ambiguous. Does it mean: 


1) that it excludes only instruments with optical elements where 
they are used for a purpose different from and subsidiary to the 
chief use of the instrument (in which case the government wins 
since the optical elements are used to help locate position, and with- 
out them, as the government says, the sextant “would be useless”), 

2) that it also excludes instruments with optical elements used 
for a purpose which contributes to the chief use of the sextant, but 
which is not essential to that chief use ( in which case the govern- 
ment wins since the optical elements are used as part of the chief 
use of the sextant, and again, without them the sextant “would be 
useless”), or 

3) that the term excludes instruments with optical elements 
where the chief use of the instrument is not optical ( in which case 
the Plaintiff wins if the purpose of the sextant is not optical but nav- 
igational)? 

When statutory language of tariff classification is ambiguous the 
Court may utilize navigational aids in construing the statute and dis- 
closing legislative intent. RBW, Inc. v. United States, 10 CIT 21, 632 F. 
Supp. 13 (1986), aff'd 5 Fed. Cir. (T) 51, 806 F.2d 249 (Fed. Cir. 1986). 
Such aids include standard canons of statutory construction, Berns & 
Koppstein v. United States, 13 CIT 191, 194 (1989), legislative ratifica- 
tion of prior judicial construction, Sturm, Customs ‘Law & Admin., 
§ 52.3 (1995), common meanings understood in trade or commerce, 
Schott Optical Glass, Inc. v. United States, 67 CCPA 32, 34, 612 F.2d 
1283, 1285 (1979), as well as the Court’s own understanding of the 
terms used, and standard lexicographic and scientific authorities, Mita 
Copystar Corp. v. United States, 17 CIT 374, 378 (1993). 

In this case, we have plotted our way through the reefs and shoals of 
this statutory voyage using as our navigational instruments 1) Addi- 
tional Note 3’s example given of using optics to read a scale, 2) the com- 
mon meaning of the word subsidiary as found in reference materials, 
and 3) prior judicial interpretations of the same or similar statutory lan- 


‘ 7 Heading 9014 contains three other first level subheadings. 9014.10 deals with direction finding compasses, 
9014.20 with instruments and appliances for aeronautical and space navigation and 9014.90 with parts and accesso- 
ries. Plaintiff's sextants fall within none of those three. 
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guage. While none of these tools is optically transparent, language does 
not exist ina vacuum and we can apply common sense as well as usage to 
its interpretation. 

Engis Equip. Co. v. United States, 62 Cust. Ct. 29, 294 F. Supp. 964 
(1969),’ is a good port of departure for this voyage. Engis dealt with clas- 
sification of optical measuring instruments. The court posited a four- 
part analysis: 


First, the device must function in such manner that employment of 
its optical features is dominent or primary, as compared to the role 
of its other components. Second, the device’s optical elements must 
be essential to its operation; that is, to be considered an optical mea- 
suring instrument, the device cannot be operated in its intended 
manner without the optical components. Third, optical measuring 
instruments must, in performing their intended function of mea- 
suement, act upon, deal with, or route rays of light. This interaction 
between light and such optical elements as lenses, prisms and mir- 
rors normally manifests itself in divergence, convergence, reflec- 
tion, refraction, polarization, or merely conveyance of light rays. 
Finally, the optical system of the instrument must aid human vision 
or create for inspection a picture or image of some object. 


62 Cust. Ct. at 32, 294 F Supp. at 966-967 (citations omitted). 

The court agrees with the Government’s argument and Plaintiff's 
concession that the Engis criteria have been modified by subsequent 
legislative enactment. As the Court pointed out in United States v. 
Ataka Am., Inc., 64 CCPA 60, 550 F.2d 33 (1977): 


* * * it is the statute rather than the criteria of Engis which governs 
the classification of an article as an “optical instrument.” The 
Engis criteria, though neither controlling nor exhaustive, do pro- 
vide an appropriate compendium of “optical instrument” charac- 
teristics. 


64 CCPA at 65, ftnt 4, 550 F.2d at 36, ftnt. 4. 

The important modification of Engis though, is that mentioned at 
footnote 5 of Ataka. “[T]he statutory distinction is between’ sub- 
sidiary’ and ‘not subsidiary’.”? Jd. at ftnt 5; 550 F.2d at ftnt 5. 
(Emphasis added). Thus, as pointed out in Ataka, the Engis criteria, to 
the extent they provide guidance to our voyage, have had their first stan- 


8 Plaintiff's counsel conceded at oral argument that the first Engis criteria has been modified to the extent that 
rather than requiring dominance or primacy of an optical element, due to the “not subsidiary” langauage the law now 
requires that “* * * as long as the visual part of the instrument was equal in function with others then it could be an 
optical instrument.” 

9 Prior to the statutory modification implemented by Note 3, sextants were classified as non-optical. See, e.g.J. Bliss 
& Co., T.D. 35220 (1915); United States v. Bliss & Co.,6 Ct. Cust. Appls. 433 ( 1915); and Davies, Turner & Co., T.D. 
38877 (1921). The general theme of those early cases was that a sextant had as its chief purpose determining the loca- 
tion of the user, that there could only be one chief purpose and that, g.e.d., the instrument was not optical. The distinc- 
tion carried over into the numerous later optical instrument cases (none of which dealt with sextants), cited by Plain- 
tiff. See, e.g.,Hensel, Bruckmann & Lorbacher v. United States, 20 Cust. Ct. 327 (1948); Henry Wild Surveying Instry- 
ment Supply Co. v. United States, 32 Cust. Ct. 91 (1954); and Sumitomo Shoji New York, Inc. v. United States, 64 Cust 
Ct. 299 (1970). Although some of those cases predate Engis, through them all runs the common thread of the primacy 
requirement there articulated. 
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dard changed” from a requirement that the optical function be domi- 
nant or primary to one that it merely be “not subsidiary.” 

As was noted above, the uncontested facts demonstrate that Plain- 
tiff’s sextants contain (among other optical elements) a split image mir- 
ror which is essential to use of the device as imported. Without it, the 
mariner can not make the observations necessary to perform calcula- 
tions required to fix his or her location at sea. Indeed, without that 
admittedly essential part, the Plaintiff's sextant and all its accompany- 
ing charts would be useless. 

Plaintiff's sextant has a number of elements, and Plaintiff argues that 
its central function is to locate one’s position. Based upon the evidence 
presented to this Court, however, it can not be said that the optical por- 
tion, and at the least the split-image mirror, which performs a necessary 
optical function of which the human eye is incapable, is subsidiary to the 
other parts of the sextant. Bowditch at 408 et seq makes it clear that the 
purpose ofa sextant is not to fix a position per se, but rather to determine 
an angle. See also, United States v. Bliss & Co., supra. To do so, the user 
must locate the vortex of the angle, something that only the split image 
mirror allows the sextant to do. The mirror is, therefore, essential to the 
sextant’s central purpose. 

That conclusion is strongly bolstered and Plaintiff's central argu- 
ment brought into question by the discussion of sextants in Van Nos- 
trand’s Scientific Encyclopedia (Seventh Edition): 


Since the sextant is used by navigators for the purpose of measuring 
the apparent altitude of celestial objects, the opinion is prevalent 
that it is purely a navigational instrument. Such is far from the 
case, and the instrument is of value to explorers, surveyors, or any 
person who desires to measure angular distance. The optical system 
of the sextant * * * is shown in the accompanying diagram. [There 
follows an accurate replication of the description of the optics of the 
Celestaire Astra IIIB Delux as set forth above]. 


(Emphasis added). 

In any case, as the Court noted in Ataka, the Engis factors above dis- 
cussed, and even as modified, are “neither controlling nor exhaustive.” 
The Ataka court did not suggest additional factors other than Note 3’s 
modification of the primacy test, but an examination of Note 3, case 
authorities and standard scientific literature suggests certain addi- 
tional considerations: 


1) Does the optical element aid or enhance vision in a manner 
that is not merely designed to make more easily readable the results 
produced by an otherwise non-optical instrument?!! 


10 The Ataka court held that it could conclude broadly that the term optical instruments “encompasses devices 
which act upon or interact with light, which permit or enhance human vision through the use of one or more optical 
elements, and * * * which utilize the optical properties of the device in something beyond a ‘subsidiary’ capacity.” 64 
CCPA at 66; 550 F.2d at 37. That statement, while certainly accurate as far as it goes, seems, especially in light of the 
statement that they were not “exhaustive,” too greatly to narrow the Engis criteria which the Ataka court found “use- 
ful.” 

11 This test is suggested by the example given in Note 3 which effectively defines the viewing of a scale as a subsidiary 
purpose. 
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2) Does the optical element allow the human eye to perform aspe- 
cial function that it would be unable to do unaided?!” 

3) If the merchandise at issue contains more than one optical ele- 
ment, taken as a whole, even if the individual elements are subsid- 
iary, would they in totality perform a not subsidiary function?!8 


When we apply that modified Engis test to the facts here before us, we 
find our course inexorably plotted to the conclusion that Plaintiff's 
split-image sextants are optical instruments classifiable under HTSUS 
9014.80.10. That accuracy of our plotted voyage is rendered even more 
certain by application of the additional tests above propounded. 

Thus we find that, as modified, the applied Engis factors shows us: 


1) the split-image mirror is a not subsidiary element of the Plain- 
tiffs sextant, as compared to the role of its other components; 

2) the split image mirror is essential to the sextant’s operation as 
it is imported and sold. Plaintiff concedes that it can not be operated 
in its intended manner without that optical element; 

3) the split image mirror acts upon and routes rays of light; and 

4) the optical system of the instrument aids human vision by 
allowing the user to see the horizon and observed celestial bodies in 
a manner otherwise physiologically impossible. 


The additional tests also support the conclusion that Plaintiff's sex- 
tant is an optical instrument: 


1) The split-image mirror enhances the user’s vision in a manner 
different from and greater than the simple increase magnification 
needed to read results from an otherwise unreadable scale; 

2) The split image mirror allows the eye, as discussed above, to do 
that which it could not otherwise physically do; to simultaneously 
observe two different planes; and 

3) Based on the Plaintiff's own literature above set out, and the 
discussion of sextants in Bowditch and Van Nostrand’s, it is appar- 
ent that other optical elements of the Celestaire sextant, (even if the 
split-image mirror was not concedely non-subsidiary), are so impor- 
tant to the normal usage of the Celestaire sextant as imported, that 
as a total unit they would also perform a non-subsidiary function.!4 


Accordingly, the optical elements of the Plaintiff's sextant are not 
subsidiary and thus the Astra IIIB Delux is an optical instrument under 
the Engis test (as modified) propounded by Plaintiff. As a result, Cus- 
tom’s classification of the imported merchandise as optical navigational 


12 This test represents a gloss on the fourth requirement of Engis that the system must “aid human vision or create 
for inspection a picture or image of some object.” The split image mirror here at issue does both those things, but it does 
something more; it does not just enhance normal vision, it allows the user to split the image under observation a task 
which even the keenest human eye is incapable of performing. 

13 While, as noted above, given the parties’ admissions the court need not ider the subsidiary or bsidiary 
nature of those additional elements (telescope and optical shade glass lenses), even if they are presumed for purposes of 
argument to be individually subsidiary, they may in the aggregate be of enough import so that their absence would 
render the merchandise practically disfunctional. In such a case they would be effectively non-subsidiary. 

14 While Celestaire appears to be technically correct in its argument that the other optical elements are not neces- 
sary at all times for the accurate use of the sextant Opening Brief at p. 30-31, it is also true that the optical filters (or 
shade glass) are necessary for use of the sextant to shoot the sun as a fixed reference point during daylight hours Ibid at 
30-31. Given the mariner’s need for accurate positioning at all times and in all weather, and the need to shoot the sun 
during the long daylight hours of summer, normal nautical usage requires those additional optical elements. 
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instruments under HTSUS 9014.80.10 is correct as a matter of law. The 
result of that conclusion is not changed by Plaintiff's UEP argument. 


B 


PLAINTIFF Has Not SUBMITTED SUFFICIENT EVIDENCE TO PROVE 
A UNIFORM ESTABLISHED PRACTICE 

Celestaire also argues that the Government has violated a uniform 
and established practice (“UEP”) of classifying sextants as non-optical 
instruments. In support of that proposition Celestaire relies upon 
19 U.S.C. § 1315(d)!, and the issuance by Customs of a Treasury Deci- 
sion, T.D. 66-94 (1966), and a Customs Ruling, 823621 (June 15, 1987) 
under the TSUS, which classified Plaintiff's sextants as non-optical 
instruments. 

Plaintiff begins its attempt to establish a UEP from an extremely 
weak position; with the concession that “abstracted Customs Decisions 
* * * such as T.D. 66-94 * * * have been held not to come within the 
meaning of a “published decision” which would establish a uniform and 
established practice under section 1315(d).” Opening Brief at 33. Still, 
Plaintiff says, that taken together with Ruling 823621, there is shown 
“a long established administrative practice” sufficient to establish a 
UEP 

In response, the Government points out that to establish a de facto!® 
UEP there must be proof of numerous liquidations at more than one 
port, Defendant’s Opening Brief at 24, citing Heraeus-Amersil, Inc. v. 
United States, 8 CIT 329, 600 F. Supp. 221 (1984), aff'd, 4 Fed Cir. (T) 95, 
795 F2d 1575 (1986), cert. denied 479 U.S. 1064 (1987), and Siemens 
America, Inc. v. United States, 2 CIT 136 (1981), aff'd 1 Fed. Cir (T) 9, 
692 F.2d 1382 (1982). 

In Siemens, the Court did indeed state that one basis of its rejection of 
ade facto UEP argument was the limitation of entries to one port. [bid at 
3. That same “one-port” limitation was stressed by the Federal Circuit 
in Siemens, 1 Fed. Cir (T) at 9-10, 692 F.2d at 1383-84. 

In Heraeus-Amersil'" the Court of Appeals held that “with adequate 
proof” an established and uniform practice could be found to exist, 4 
Fed. Cir. (T) at 99-100, 795 F.2d at 1581, and that rulings on 300 entries 
over a ten year period at the only two ports at which the merchandise 
was imported was sufficient to establish a UEP Ibid at 100, 795 F.2d at 
1581-82. 

In this case, Celestaire concedes that it has not provided proof of prac- 
tice at ports other than Seattle, or of any ruling other than those above 
discussed. It argues, however, that if those rulings are insufficient to 


15 19 U.S.C. § 1315(d) states: 
No administrative ruling resulting in the imposition of a higher rate of duty or charge than the Secretary of the 
Treasury shall find to have been applicable to imported merchandise under an established and uniform practice 
shall be effective with respect to articles entered for consumption * * * prior to the expiration of thirty days after 
the date of publication in the Federal Register of notice of such ruling * * * 
16 The Government concedes that a de facto practice may be establised despite the absence of a published ruling or 
finding by Customs. Government’s Opening Brief at 23-24. 
17 Hemscheidt Corp. v. United States, 18 CIT __, 858 F. Supp. 223 (1994), aff'd, 72 F.3d 868 (1995), upon which Plain- 
tiff also relies, is here inapposite, since the parties there agreed there was a prior UEP 18CIT at __ , 858 F. Supp. at 225. 
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establish a UEP it should be given the opportunity to obtain additional 
evidence. Plaintiff's Reply at 22. 

Discovery has long since closed in this case, and the Government at 
oral argument declined to stipulate to its reopening. The court does not 
find grounds under USCIT R. 56(g)!® for reopening discovery and 
accordingly must reject the Plaintiff's argument that summary judg- 
ment should be denied and it should be permitted to engage in discovery 
of whether a de facto practice did exist at two or more ports. Plaintiff's 
Reply at 22. Any such discovery should have been completed prior to the 
filing of Plaintiff's Motion For Summary Judgment based on the alleged 
existence of a UEP 


IV 
CONCLUSION 


Based upon the Court’s examination under Jarvis-Clark, supra, of 
Celestair’s sextants and of the evidence presented by the Parties, Plain- 
tiffs Motion For Summary Judgment is DENIED and Defendant’s 
Cross-Motion For Summary Judgment is GRANTED. 





(Slip Op. 96-83) 
TRAVELER TRADING CO., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court Nos. 91-02-00084, 92-12-00829 and 93-09-00637 


[Plaintiff's Motion to Enforce Settlement Agreement and Judgment denied.] 


(Decided May 24, 1996) 


Hellring, Lindeman, Goldstein & Siegal (Richard D. Shapiro and John A. Adler) for 
plaintiff. 

Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (John J. Mahon), Laura R. Siegl, Office of Assistant Chief 
Counsel, United States Customs Service, of counsel, for defendant. 


OPINION AND ORDER 


Dicar1o, Chief Judge: Plaintiff has moved this court for an order 
enforcing a settlement agreement and stipulated judgments entered 
into between Traveler Trading Co. and the United States of America 
(Customs), intended to resolve classification litigation involving 
imports of Halloween costumes brought under Court Nos. 
91-02-00084, 92-12-00829 and 93-09-00637. The settlement agree- 


18 Rule 56(g) requires affidavits from the party opposing the motion establising reasons it cannot provide proof in 
opposition. The rule does not contemplate correction of failure of discovery by the moving party, and in any case an 
extension of discovery is discretionary. 
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ment provided that (1) Customs would issue a memorandum indicating 
that, in the future, “all costumes [imported by Traveler] of flimsy 
nature and construction lacking durability and generally recognized as 
not normal articles of apparel shall be classified as festive articles under 
section 95.05.9060 of the Harmonized Tariff Schedule of the United 
States,” (see Traveler-Customs Settlement Agreement, at 2;) and 
(2) both parties would enter into stipulated judgments in the above-cap- 
tioned cases in which the imported Halloween costumes would be 
reclassified and reliquidated as festive articles, rather than wearing 
apparel, (see id. at 2-3 and Stipulated Judgments on Agreed Statement 
of Facts for Court Nos. 91-02-00084, 92—12-00829 and 93-09-00637). 
On January 13, 1995, Customs denied Traveler’s protest concerning 
the classification of 1,596 dozen pairs of 100% Nylon Panty Hose. (Def.’s 
Resp. to Pl.’s Mot. to Enforce Settlement Agreement and J. at 3.) Trav- 
eler had contested Customs classification of the merchandise as wearing 
apparel, claiming that the merchandise was identical to the “costume 
tights” reclassified and reliquidated as festive articles under the stipu- 
lated judgment entered into in Court No. 93-09-00637. (Pl.’s Mem. of 
Law in Supp. of Mot. to Enforce J. at 8.) After a review of samples sub- 
mitted pursuant to a Customs request, Customs determined the mer- 
chandise was not subject to the settlement agreement or the subsequent 
Customs memorandum, because it found the items were identical to 
typical women’s hosiery and were not of flimsy construction. (Def.’s 
Resp. to Pl.’s Mot. to Enforce Settlement Agreement and J. at 4.) Trav- 
eler then commenced this action to enforce the settlement agreement 
and stipulated judgments, and also initiated a separate action (Court 
No. 95-06-00790) to challenge Customs’ denial of Traveler’s protest. 
Regardless of the merits of Traveler’s case, Traveler has improperly 
attempted to reopen litigation under Court Nos. 91-02-00084, 
92-12-00829 and 93-09-00637:in moving for enforcement of the settle- 
ment agreement and stipulated judgments reached in this litigation. See 
generally Kokkonen v. Guardian Life Insurance Co. of America, 114 
S.Ct. 1673, 1675-76 (1994) (noting enforcement of settlement agree- 
ment is more than just continuation or renewal of dismissed suit, and 
requires its own basis for jurisdiction). As Traveler conceded during oral 
argument, Customs has fully complied with the terms of the stipulated 
judgments, reliquidating the merchandise involved in the litigation and 
issuing refunds as necessary. The stipulated judgments in no way refer- 
enced the settlement agreement, and did not incorporate the agree- 
ment’s terms. If and to the extent that the settlement agreement and 
the Customs memorandum prospectively bind Customs to certain clas- 
sification decisions, that issue is properly raised in a separate action 
involving newly imported merchandise subject to those classification 
terms and independent of this settled litigation. Indeed, Traveler has 
already filed at least three such actions which are currently pending 
before this court. Issues involving the prospective operation of the 
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settlement agreement and the Customs memorandum are properly 
raised during those cases. 


CONCLUSION 


Because final stipulated judgments have been entered and the parties 
have fully complied with the terms of the final judgments in the above- 
captioned cases, the court lacks jurisdiction to entertain Traveler’s 
Motion to Enforce Settlement Agreement and Judgment in the above- 
captioned cases. Therefore, it is hereby 

ORDERED that plaintiff's motion under Court Nos. 91-02-00084, 
92-12-00829 and 93-09-00637 to enforce a settlement agreement and 
stipulated judgments is denied. 





(Slip Op. 96-84) 


UsINoR SACILOR, SOLLAC AND GTS, PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND INLAND STEEL INDUSTRIES, INC., AK STEEL Corp, 
BETHLEHEM STEEL Corp, GENEVA STEEL, GULF STATES STEEL INC. OF 
ALABAMA, LACLEDE STEEL Corp, LTV STEEL Corp, INC., NATIONAL 
STEEL Corp, SHARON STEEL Corp, U.S. STEEL GRouP A UNIT OF USX 


Corp, AND WCI STEEL, INC., DEFENDANT-INTERVENORS 
Consolidated Court No. 93-09-00592-AD 
[Commerce’s Second Redetermination on Remand sustained.]} 
(Decided May 28, 1996) 


Weil, Gotshal & Manges (A. Paul Victor and Martin S. Applebaum) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Velta A. Meln- 
brencis), Terrence J. McCartin, Office of Chief Counsel for Import Administration, United 
States Department of Commerce, of counsel, for defendant. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Deputy General Counsel, United 
States International Trade Commission (Cynthia P Johnson) for defendant. 

Dewey Ballantine (Alan Wm. Wolff, Michael H. Stein, Guy C. Smith, and Kristen M. Nel- 
ler) for defendant-intervenors. 


Skadden, Arps, Slate, Meagher & Flom (Robert E. Lighthizer and John J. Mangan) for 
defendant-intervenors. 


JUDGMENT ORDER 


DiCar.o, Chief Judge: In Usinor Sacilor v. United States, 907 F. Supp. 
426 (Ct. Int’] Trade 1995), the court remanded to Commerce the Rede- 
terminations on Remand: Certain Hot-Rolled Carbon Steel Flat Prod- 
ucts, Certain Cold-Rolled Carbon Steel Flat Products, Certain 
Corrosion-Resistant Carbon Steel Flat Products, and Certain Cut-to- 
Length Carbon Steel Plate from France, (Dep’t Comm. 1995) (First 
Redetermination on Remand). In Usinor, the court found that because 
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Plaintiffs Usinor Sacilor and its subsidiaries, Sollac and GTS (collec- 
tively Usinor) had achieved near total compliance with Commerce’s lim- 
ited reporting arrangement in the face of particular data flaws that were 
outside of Usinor’s control, the inclusion of the highest non-aberrant 
margin in the weighted average calculated margin used as Best 
Information Available (BIA) for Usinor’s unmatched downstream sales 
from related steel service centers was improper. Usinor, 907 F. Supp. at 
429. 

On remand, the court instructed “Commerce to recalculate the 
weighted average calculated margin without including the highest non- 
aberrant margins as part of its formulation.” Jd. Commerce has com- 
plied with this instruction and has filed with the court its second 
Redeterminations on Remand—Final Determinations of Sales at Less 
Than Fair Value: Certain Hot-Rolled Carbon Steel Flat Products, Cer- 
tain Cold-Rolled Carbon Steel Flat Products, Certain Corrosion-Resis- 
tant Carbon Steel Flat Products, and Certain Cut-To-Length Carbon 
Steel Plate From France (Dep’t Comm. 1995) (Second Redetermination 
on Remand). The recalculated dumping margins for Usinor and for the 
“All Others” rate are as follows: 


Certain Hot-Rolled Carbon Steel Products 

Certain Cold-Rolled Carbon Steel Products 

Certain Corrosion-Resistant Carbon Steel Products ... 

Certain Cut-to-Length Carbon Steel Plate 52.76% 


Second Redetermination on Remand at 4. The parties have not chal- 
lenged Commerce’s Second Redetermination on Remand. 

As Commerce has recalculated the weighted average calculated mar- 
gin without including the highest non-aberrant margins as part of its 
calculations, the court sustains Commerce’s Second Redetermination 
on Remand. 
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